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1 PROCEEDINGS 

2 (1:07 p-m.) 

3 Whereupon, 

4 JAMES MALLOY 

5 was called as a witness and after having been first duly 

6 sworn, was examined and testified as follows:) 

7 REPORTER: Can I have you state your name and spell 

8 it for the record, please? 

9 WITNESS: James Malloy, M-A-L-L-0-Y, 

1 DIRECT EXAMINATION 

1 1 BY MS. LYONS: 

12 Q. Good afternoon, Mr,, Malloy. 

13 A. Good afternoon. 

14 Q. You and I have met before, but Vm Assistant United 

15 States Attorney Jane Lyons and I'm going to be taking your 

16 de^ position today in connection with the lawsuit ^hat you've 

17 broiight against your former employer, the Department of 

18 Housing and Urban Development, Office of Inspector General. 

19 Do you understand that? 

20 A Yes, ma'am. 

21 Q. I'm sure your attorney has prepared you for your 

22 deposition, but let me just go over a couple of basis ground 

23 rules. You've just been sworn. Everything you're going to 

24 say and everything I'm going to say is going to be taken down 

25 and assembled and you'll have an opportunity to review it if 
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J you would like. If s just like testifying in court, but it's 

2 less foimal, so if you would like to take a break at some 

3 point, all I would ask is that you complete your answer to the 

4 pending question before we take a break. Is that acceptable? 

5 A. I appreciate that. 

6 Q. One of the most important rules is that you and I 

7 work together well and I don't speak over you and you don't 

8 speak over me. I will do everything I can to allow you to 

9 finish your answer before I give you another question, and if 

10 I cut you off, please tell me and I'll allow you to complete 

1 1 your answer,, Can we agree to that? 

12 A. Yes- 

13 Q. You're going a very good job giving verbal answers 

14 so far and I appreciate that because nods of the head 

15 obviously don't make it down to the paper very well. The most 

16 important thing, I think, is that we have an agreement that 

17 you won't answer any question I ask you that you don't 

1 8 understand. Is that fair? 

19 A. Yes. 

20 Q. So if you give me an answer to a question, I'm going 

21 to assume that you understood my question, okay? 

22 A. Okay. 

23 Q. All right Let's start off with a letter that your 

24 attorney sent this afternoon concerning your Native American 
25 -heritage.- Have you-Peviewed-Mr-rSeldon-s--Mareh-6tb^ 20 07- 
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1 A. My great-grandmother ~ 

2 Q. Well " yeah. 

3 A. -- is Cherokee, 

4 Q. Okay. Are you recognized by the Cherokee tribe as a 

5 member? 

6 A. Not that I know of. 

7 Q. Have you ever signed a roll or other official 

8 document or applied for membership in the Cherokee tribe? 

9 A. No, I have not. 

10 Q. Do you have any documentary proof that you arc part 

11 Cherokee? 

12 A. What I know is based on what my family has told me, 

13 and I do know that my great-grandmother was a full-blooded 

14 Cherokee Indian. 

15 MR. SELDON: Can we just Stop? Do you think we 

16 could maybe ask if they could close their door? 



17 
IS 
19 
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1 letter to me? 

2 A. I was looking over his shoulder as he was preparing 

3 it. 

4 Q„ Okay. Let's ~ 

5 MR. SELDON: Til just clarify this here. He may or 

6 may not have seen the very fmal version that I sent to you. 

7 WITNESS: I was going to say in draft form Td seen 

8 it. 

9 BY MS. LYONS: 

10 Q. You'd seen it. Okay. Would you like to take a look 
U at tiie final version? 

12 A, If you don't mind, 1 would, yes. 

13 Q. I don't mind at all 

14 A. Okay. 

15 Q. Are the statements in this letter accurate^ Mr. 
116 Malloy? 

17 A. Yes, ma'am, they are. 

18 Q. It's fan: to say that you adopt these statements as 

19 your own? 

20 A. Yes, ma'am, I do. 

21 Q. All right. Let's go back a little bit because these 

22 statements concern your heritage as Native American, correct? 

23 A. Yes, ma'am. 

24 Q. Ail right. Tell me how it is that you claim to have 

25 Native American ancestry. 



MS. LYONS: Okay. 

(OFF THE RECORD) 

(ON TBE RECORD) 
BY MS. LYONS: 

Q. Have you ever made any attempts to verify your 

22 Cherokee ancestry with the tribe, Mr. Malloy? 

23 A. You know, I have provided quite a bit of information 

24 previously to the government through eeo and through the 
25 discovery process, and assart of-discovery ="-- and I" will 
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1 certainly: try to answer these questions as best as I can 

2 recall, but I also want that to be part of the record, what 

3 I've previously provided to the government. 

4 Q. Okay. You understand that in this lawsuit you're 

5 making a claim based on Native American heritage, correct? 

6 A. That's right, but in — as part of the discovery 

7 process I provided a docimient discussing the Cherokee nation 

8 and how ~ you know, whether or not you were a Cherokee or 
: 9 not, and it basically said if you had ancestry that went into 

10 the 1900s, that you were Cherokee, and so based on that I 

1 1 thought I was Cherokee, and I do believe that I'm Cherokee 

12 based on that document. 

13 Q. Please understand that I'm not questioning the 

14 sincerity of your belief . I am not in any way. 

15 A. All right. 

16 Q„ What I am trying to determine is what efforts you 

17 have made to verify your ancestry with the Cherokee tribe, if 

18 any. Have you? 

19 A. Once -no. 

20 Q. Okay. 

21 A. Once I read that document I didn't feel like I 

22 needed anything farther to make me feel comfortable with the 

23 fact that Iwas Native American. 

24 Q, When did you read the document that you're referring 

25 to first? 



Free State Reportiiig Inc. (410) 974-0947 



^i^^Hta^ 



Page 5 - Page 8 



.- 



Depos 




Jf:05-cv-01 1 1 7-RCL Document^g^^ 06/05/2007 Page 3 of 28 j^^, j^^^y 



Page 9 

1 A. I want to say it was probably ~ let me see here. 

2 It was probably in the, yon know ~ probably 1 995, somewhere 

3 around then. It was in the '90s. 

4 Q. I take it you had been told by members of your 

5 family before that time? 

6 A, Yes. We had - 

7 Q. Let me finish my question. I take it that you had 

8 been told by your family members prior to 1995 that your 

9 great-grandmother was a full-blooded Cherokee, is that right? 

10 A. Yes, ma ^ am. 

11 Q, Are there any other members of your family to whom 

1 2 you claim Native American ancestry? 

13 A. Again, you know, Fm going to go back to the fact 

1 4 that I have already provided answers and documents through the 

1 5 EEO process and through discovery. I will answer your 

1 6 question as best as I can, but I also want any information 

17 I've previously provided to be a part of this record. 

18 Q, Okay, Well, the only information Vm going to have 

1 9 had access to is the information you provided in connection 

20 with this lawsuit. All Tm asking you at the moment is a 

2 1 relatively straight forward question . Are there, more than one 

22 member of your family through whom you claim Native American 

23 ancestry? 

24 MR. SELDON: if I can just make it clear, we also 

25 disddsed~and "everyone's hM a^^^ " 
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A. Yes. 

Q. When was she bom? 

A, I don't know. I don^t recall that, 



4 Q, Obviously you weren't ahve? 

5 A. No. 

6 Q. Fm just asking for the best information that you 

7 have about this person. Do you know where she was bora? 

8 A. No. 

9 Q. Do you know what her parents* names were? 

10 A. I may have that information, but I don't - I can't 

11 "I certainly don't have it hers at this ~ I have some 

12 family information, you know, back home, but I don't know that 

13 1 have heard the names of her family, her mother and father. 

14 I may. I would have to research that. 

15 Q. Would you be willing to do that and to provide that 

16 infonnation? 

17 A. Yes, if I have it, yes. 

18 Q. And we would also like to have her children's names 

19 if you have those. Do you know those off tibe top of your 

20 head? 

21 A. No. 

22 MR. SELDON: Let uie just say that in theory those 

23 requests should go through me as counsel for Mr. Malloy. I'U 

24 just say that within reason we'U cooperate with any request. 
"25" T mean "rdon'tknowiowmsLny more volumes will" be asked "for 
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1 Investigation before this lawsuit was started, and you can 

2 just" 

3 REPORTER: would you Speak up, please? 

4 MR. SELDON: Yes. I just wanted to clarify that 

5 everyone ~ and we have disclosed and everyone connected with 

6 the lawsuit has had access to the Report of Investigation that 

7 preceded this lawsuit. 

8 MS,. LYONS: of course. 

9 MR, SELDON: That's all, 

10 BY MS. LYONS: 

11 Q. Can you answer the question? 

12 A. Would you ask the question again, please? Tve 

1 3 forgotten it now. 

14 Q. Sure. Do you claim Native American ancestry tlirough 

1 5 any relative other than your great^andmother whom you say 

1 6 was a full-blooded Cherokee? 

17 A.I have been told that I have other Native American 

1 8 ancestry, but I don't have any specific infonnation about that 

19 other than what my relatives have told me. 

20 Q, Are you relying on any Native American ancestry 

2 1 other than through your great-grandmother in this lawsuit? 



22 
23 
24 
25 



A. No. 

Q. Okay. What was your great-gmndmother' s name? 

A. Martha Drake. 

Q. D-R-A-K-E? 



iVta^vMi-^b-«i^FaHii^4«*4AH^V 



Page 12 

1 today, but within reason we^U cooperate with any request. 

2 BY MS. LYONS: 

3 Q. When was the first time in connection with your 

4 employment by hud oig that your Native American ancestry was a 

5 factor or an issue in anything? 

6 A. Would you ask that question again? Did you ask 

7 about my employment or the investigation? 

8 Q. I'm asking about when during your employment by hud 

9 DIG - well, let me ask it this way. The letter that Mr. 
10 Seldon sent us that youVe looked at — take a break? 

(off the RECORD) 
(on THE RECORD) 
BY MS. LYONS: 

Q, Mr. MaHoy, when did you first become employed by 

15 HUD OIG? 

16 A. In October of 1983. 

17 Q. Did you apply for a position? 

18 A, I applied for a gs-12 special Agent's position with 

19 the Agency. 

20 Q. Who hired you? 

21 A, They actually called them Regional Inspector 

22 Generals for Investigation at the time as opposed to Special 

23 Agents in Charge, but the Regional Inspector General for 

24 Investigation in Fort Worthy Texas at the time was a gentieman 

25 named Johnny, J-0-H-N-N-Y, Lee. L-E-E. 



11 
12 
13 
14 
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1 Q. Is Mr. Lee still employed by the Agency? 

2 A. No, ma'am. He's letired, 

3 Q. Did you work for hud oro in any office other than 

4 the Fort Worth, Texas office? 

5 A. No, ma'am. 

6 Q, When you came to hud oro, did you agree that you 

7 would be subject to nationwide availability if the needs of 

8 the Agency required it? 

9 A. I don't recall, 

10 Q„ When you came to the Agency in October of 1983, did 

1 1 you fiU out Equal Employment Opportunity information in 

12 connection with becorning employed? 

13 A. No. 

14 Q. You didn't self-identify yourself one way or the 

15 other? 

16 A, No, not to my recollection. 

17 Q. Mr, Seldon's letter from today makes reference to 

18 racially derogatory comments about Native Americans that were 

19 made to you by a person named Robert Tighe. 

20 A. Yes, ma'am* 

21 Q. When were those remarks made? 

22 A, It would have been prior to me becoming a 

23 supervisor, so it would probably have been, oh, '91, '92, 

24 something like that. I used to sit next to Agent Tighe. 

25 - -Q:ALndwbat-happened-that caused an investigation? 
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1 A. He had filed an eeo. There was a gs-i4 position 

2 announcement tiiat another person was selected on, and be filed 

3 an EEO at that point in time, and I think during the - this 

4 is to the best of recollection, I beheve that during the eeo 

5 investigation information came out through that process that 

6 Mr. Tighe had made inappropriate comments in the past, 

7 Q. All right. Let me focus on you because that's the 

8 best source, 

9 A. Okay, 
Q. What did you ever hear Mr. Tighe say - 
A. During that — well — 
Q. ~ that was inappropriate? 
A. He made a comment that - and I'm going to clean 

1 4 this up some, but — 

15 MR. seldoN: YOU probably shouldn't. She'll want it 

16 verbatim. 

17 BY MS. LYONS: 

18 Q. I really would Like it as best you can remember it. 

19 Don't worry about me. 

20 A, Okay. I'm worried about myself on this. But he 

21 said that Indians were proof that the white man had facked a 

22 buffalo. 

23 Q. Did you personally hear him make that remark? 

24 A. Yes, I did. 
125 Q. How many times did he make it? 
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1 A. Several occasions, more than once. 

2 Q, Did you tell Mr. Tighe that were of Native American 

3 ancestry and that that remark was offensive? 

4 A. Yes, I did. 

5 Q. What was the result of the investigation conducted 

6 by HUD OIG into Mr. Tighe' s comments? 

7 A. I don't know, 

8 Q, Is that the first time you identified yourself to 

9 anyone at hud oig as Native American? 

10 A. No, it was not. 

11 Q. ^A^en was the first tune? 

12 A. When Ms. Gaffney became the Inspector General for 

13 Investigation. I don't have the exact date but, you know, I 

14 think it probably would have been in the early '90s. One of 

1 5 the first things that she did is she implemented a Diversity 

16 Program, you know, with the Agency, and through that - one of 

1 7 the thing they did through that process was to identify, you 

1 8 know, I guess what every person that worked for hud oig, you 

19 know, was in terms of race. 

20 Q. And when was this? 

21 A. I want to say - you know, it was right after Ms. 

22 Gaffney became the Inspector General, and I think that that 

23 was " would probably have been aroiuid ~ it was right after I 

24 became a supervisor, which I think was probably around '92 or 

25 "so: "It would have. been ' 92"tD ' 94; sbmewhoe in there: And, 
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11 
12 
13 



Page 16 

1 you know, this was not an immediate process is why it' s a 

2 little confusing in my mind. It went over a two or three year 

3 period, implementing this program. 

4 Q„ Did you complete some kind of a survey about your 

5 ancestry on race? 

6 A. I think initially they categorized me as being a 

7 white male supervisor. 

8 Q. How did that come to your attention? 

9 A, I think they sent out quarterly reports identifying 

10 what each, you know, employee was., 

11 Q. By name? 

1 2 A. No. It just ~ what it did was, you know, basically 

13 as an example, my region as an example, at the time there were 

14 two supervisors. Actually I think that it probably was done 

15 by grade. It was eitiner done by grade or position, but I 

1 6 believe it was grade. And, you know, so it would have, you 

17 know, GS-14 -- you know, how many Native Americans were in the 

18 region, how many African- Americans, how many Caucasians. You 

19 know, it bad it broken down in that way. But I mean, you 

20 know, if you're a small enough region you can pretty much 

21 figure out if there's just one 14 supervisor, you know, who 

22 they're talking about, 

23 Q, What did you do in response to finding out that you 

24 had been identified as a white male, if anything? 

25 A. I talked to a guy. His name was Bob Martin and he 
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1 was the ~ I believe be was the Diiector of Office of 

2 Management and Policy. 

3 REPORTER: Sony. Can you repeat that name^ Bob 

4 Martin? 

5 WITNESS: Bob Martin, and I believe his title was 
j 6 Dinector of Office Management. They called it - the acronym 

7 was OMAP, o-M'A-p, and I believe it was Office Management and 

8 Policy. And, you know, I was up here - I was up in DC. 

9 BY MS. LYONS: 

10 Q. Are you telling me about when you met with Mr,, 



11 Martin? 

12 A. Yes,, 

13 Q. Okay. So you were physically up here in D.C. - 

14 A. Yeah, and - . 

15 Q. - on travel, correct? 

16 A. And I was at some kind of training and we were 

17 getting ~ I know Cuomo was the Secretary because I had to go 

1 8 over and accept an award from Cuomo for, you know, some 

19 investigative and audit work that we had done in our region 

20 that they were recognizing us for. And so Bob, for Ms. 

21 Gaffney who wanted to make sur^ I made this meeting on time, 

22 Bob actually physically came and picked me up and drove me 

23 over to the meeting. I think the training was at an ~ in a 

24 hotel. 

25- -Qr Mr:"Malloy, T don't" want to cut you off, but I ii^" : 
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i you to get around to the answer here. 

2 A. Right, right. But anyway - 

3 Q. The question is what did you tell Mr,, Martin? Let 

4 me break ~ 

5 A. I asked him what the process was, how they went 

6 about identifying, you know, people. 

7 Q. Okay 

8 A. And I did also tell him. You know, I said I have, 

9 you know. Native American in my family. You know, I did tdH 

10 him. I said Tve got - I'm white, but I also have Native 

1 1 American in my family. And lie said there was a lady there on 

12 bis staff that I guess had compiled that information as best 

13 as she could, and he said there are some indications ~ I 

14 guess some of us had been a government employee for a long 

15 time. I don't know that it was required to provide 

1 6 information about what ethnicity you were. 

1 7 Q,, Did you feel comfortable speaking to Mr. Martin 

18 about your- 

19 A. Yes. 

20 Q. ~ claim to Native American heritage? 

21 A. Yes. I've never made it a secret to anyone about 

22 that I'm proud of that 

23 Q. Give me some examples of things that demonstrate 

24 your pride in your Native American heritage. 

25 A. Again, I feel like I've previously addressed this. 
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i Q. I understand that, Mr. Malloy, but I need you to 

2 answer my questions today or we're going to be here for a very 

3 longtime. 

4 A. Well, what I've akeady provided in tenns of 

5 information to the government, Ms, Lyons, I want to make sure 

6 that it's included as part of this answer. But, you know, I 

7 did - I had a ~ I certainly talked about it. You know, 

8 that's the reason that Tighe brought up the infonnation ~ you 

9 know, made the comment that he did to me. He was aware of 

10 that. I certainly never made it a secret to any ~ I didn't 

1 1 go around, you know, dressed up in a Native American costume 

12 or anything, but at the same time I certainly let everybody 

13 know, you know, that that's where I - you know, I have a lot 

14 of pride about that. You know, my dad's father could not read 

15 or write. My father was 1 of 13 children and, you know, he 

16 made it to the eighth grade, and so it was a big deal for me 

17 to get to go to college and, you know, be in the job that I'm 

1 8 in. So, you know, but at the same time my family has a lot of 

1 9 character and pride in it,, 

20 Q. Are you a member of any organizations that relate to 

21 your Cherokee ancestry? 

22 A. No. 

23 Q. Have you ever been a member of any organization in 

24 any way connected with Native American pride, heritage or 

25 anything else? 



1 
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A. No,, I would have. The Agency certainly offers that 

2 opportunity for other ethnic bacls^ounds, but they ~ my 

3 agency never provided that for Native Americans. 

4 Q. Where did you go to college? 

5 A. University of Texas at Austin. 

6 Q„ Were there such organizations at the University of 

7 Texas at Austin? 

8 A. Not that I'm aware of. 

9 Q. What was your working relationship with Mr,, Tighe in 

1991 or 1992? Were you coHeagues? 

1 A. At that time ~ up until the time that I became a 

2 supervisor, you know, we were colleagues. Yeah, at some point ; 

3 in time - about that time frame I became a GS-is and I 

4 believe Mr. Tighe competed for that job, as well. And 

5 certainly once I got the promotion over him the lelationship 

6 soured, and so, you know, it was somewhere around that time 

7 frame. 

Q. All right. Let's get a general overview of your 
9 progress through the Agency. You said you were hired in 

20 October of 1983 as a gs-12, correct? 

21 A. Yes. 

22 Q, And you were promoted to Gs-i3 when? 

23 A. Probably it would have been in '90 or '91. 

24 Q. Who was the person who made the decision to promote 

25 you? 
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1 A. Johnny Lee. 

2 Q. What position did Mr. Lee occupy? 

3 A. He was — 

4 Q. The Regional - 

5 A. " the Re^onal Inspector General for Investigation, 

6 which basically was the equivalent of the Special Agent in 

7 Charge. He was a GS-15. 

8 Q. Did Mr. Lee know of your claim to Native American 

9 ancestry at the time he promoted you? 

10 A, Yes. I believe he did. 

11 Q. Okay. And when were you promoted to GS-i4? 

12 A. That would have been '92 to '93. Now I was an asaic 

13 in an interim acting basis up until the time that I actually 

14 got the job, but, you know, somewhere around the time frame of 

15 *92 or '03, and I acted for a long period of time before they 

16 actually made it permanent. 

17 Q. And was that also under Mr. Lee when you were the 

18 acting ASAIC? 

19 A. Actually that was under -- Chapman came on boatd as 

20 the Special Agent in Charge in 1991 . 

21 Q„ So was it Mr. Chapman who was responsible for 

22 promoting you to the ASAIC pennanentiy? 

23 A. Yes, he was. 

24 Q. And you said that was in 1991 or 1992, correct? 

25 Arltliifik it was prabablvmoie 
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1 and, you know, I think it's probably one of those deals where 

2 it's for, you know, work done in '98, but the award actually 

3 wasn't given to you until *99. I actually have a plaque 

4 that's got the year on it and I can confirm that for you, but 

5 " 
Q. That's okay. It's not- 
A. That's probably what the confusion is. 
Q. Yeah, I think that's what it is. It was for work 

done in 199 8 J but you probably received it in 1999. 

A. Yeah, but, you know, I would have to go back and 
heck on that to -- 

Q. That's okay. 

MR. SELDOM: It's the fiscal year - the '99 fiscal 

14 year. I had this is a whole other lawsuit. At HUD the fiscal 

15 year starts -- like the '99 fiscal year starts in '98. 

16 MS. LYONS: Yeah, that drives me insane. 

17 MR. SELDON: YOU don't care. I'm just -- 
IS MS. LYONS: It's like Cars. 



6 

7 
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10 

11 
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13 
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MR. SELDON: Right, exactly. 
BY MS. LYONS: 
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1 actually got the permanent position,, 

2 Q. Did Mr. Chapman know that you were Native American 

3 at the time he promoted you? 

4 A. Yes, 

5 Q. Did you ever speak to Mr. Joseph Haban about your 

6 claim to Native American ancestry? 

7 A. No, not to my recollection. 

8 Q. Did you ever speak to Mr. Michael Stevens about your 

9 clann to Native American ancestry? 

10 A. No. 

11 Q. From the tune that you were hired in October of 1983 

12 all the way up until the events that we're going to talk about 

1 3 that surround this lawsuit, were you ever subject to any kind 

14 of discipHnaiy action at the Agency? 

15 A. No. 

16 Q. Okay. And you did receive a number of awards, 

17 correct? 



21 Q. Who was the Inspector General when you were 

* ■ . 

22 recogni2ed as the National Manager of the Year? 

23 A. Susan Gaffhey. 

24 Q. And who was the Deputy Inspector General for 

25 InveMgattons M that"tiine? 
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1 MR. SELDON: The Deputy or the — there's an 

2 Assistant Inspector General and a Deputy Assistant Inspector 

3 General. 

4 MS- LYONS: Okay. The Assistant Inspector General 

5 for Investigations. Thank you, Mr. Seldon. 

6 WITNESS: I bclicve that it was Phil Kesaris. 

7 MR. SELDON: I'll just tell you, I think Mr. Johnson 

8 and I both know it was Patrick Neri. 



9 

10 
11 
12 



MR. JOHNSON: Neri, Pat Neri. 

MR, SELDON: N-E-R-L 

MR. JOHNSON: I think it was Pat Neri 
wrmESS: I don't think so. 



18 



A. Yes, ma'am. 



19 Q- And including in 1998 or 1999, depending on where 

20 you look, you were recognized in some fashion? 

21 A. Yes, ma'am. 

22 Q. Can you tell me about that and which year it was 

23 that you received the award? 

24 A. I was recognized as the National Manager of the Year 

25 for Investigations for that hud office of Inspector General 



13 BY MS. LYONS: 

14 Q, Wellj we're interested in Mr. Malloy 's testimony 

15 now. 

16 A. Yeah. 

17 MR. SELDON: YOU know, you're right. It depends. 

18 You're right under the dividing line. 

19 WITNESS: Yeah. I went to the banquet and I don't 

20 — yeah, yeah, Neri wasn't there. 

21 BY MS. LYONS: 

22 Q. We'll take your answer, Phil Kesaris, in any event, 

23 A. You know, one of the things that I haven't mentioned 

24 is that Tm a certified fraud examiner and I have been since 

25 1991. 
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1 tMs is - if it's not going to be part of the lawsuit, then 

2 it seems to me this whole -- we could speed this up a bit? 

3 MS- LYONS: I'm - 

4 

5 



MR, SELDON: I think you asked that ~ 
MS. LYONS: I'm hearing him say that he believes his 
6 high cholesterol is caused by the hud OIG, 

7 BY MS. LYONS: 

8 Q. If I've misunderstood you, please tell me. 

9 A. Or it may be caused by the fact that I'm not running 

10 or exercising. I know that probably has something do with it, 

1 1 the fact that, you know ~ yeah, I have gained weight, as 

12 well, so I mean it could be - but I mean one thing leads to 

1 3 another, I guess possibly,, 

14 Q. How much weight have you gained since October of 

15 2002? 

16 A. Twenty pounds, tweuty-five. You know, I probably 

17 weighed - you know, I weigh over 200 pounds. 

18 Q. How tall are you? 

19 A. 6'V\ Now I used to - you know, in fact, that was 

20 the good thing about running, it was always 170, 175, 

21 Q. Since we're talking anyway about your damages, it 

22 seems to me that the next natural place to go is back in time 

23 just a little bit and then we'll go back to the beginning a 

24 little bit more. For now, tell me why you left hud OIG' s 

25_.employinent- - -. --. 
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1 A. Again, I believe Tve provided this infonnation 

2 through discovery and the EEO process. Til answer the 

3 questions as best that I can but, you know, 1 do want those 

4 included as part of the record, my previous information 

5 provided, you know. Ileft hud oro because I felt Hke I was 

6 forced to leave. 

7 Q. What made you feel that way? 

8 A. They removed me as a supervisor. 

9 Q, What were you told about the duration of that 
10 removal of supervisory authority? 
U A. I was told that I would no longer be allowed to be a 

12 supervisor in the Southwest Region. 

13 Q. Who told you that? 

1 4 A. Haban told me that in the memo that he had me 

15 returning to duty, and then Lester Davis confirmed it when I 
i 6 asked bim about it. 
17 Q. What exactly did Mr. Davis say? 
IS A. I came back to the office off of administrative 

19 leave on - I beHeve it was December the 19th, 2002, and, you 

20 know, I was supposed to contact Salas. You Icnow, that was 

21 supposed to be, you know, what I was supposed to do first when 

22 I came in to the office at 8:00. Well, you know, as I'm about 

23 to caU Salas, the phone rings and it's Lester Davis. Lester 

24 Davis tells me he's in town, he's the one that's going to 

25 process me in, he's got a few things that he's got to do, and 
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1 he'IL be over to talk to me. And so he did tell me over the 

2 phone that I needed to be thinking about some of the duties 

3 that I could be performing in a noa-supervisoiy position and, 

4 you know, I was initially kind of - you know, thought that 

5 might be a challenge, but then he told me 1 could have nothing 

6 to do vwth the agents and I could have nothing to do with 

7 investigations. 

8 Q. That's what he said? 
A, That's what he said. 
Q. Those were his words? 
A. That's what he said. 
Q. Did he say anything else? 
A. He told me that ~ to come up - be thinking about 

14 some ideas or some areas that I could be working on, and that 

15 he would, you know, be over to the office soon, you know, in a 

1 6 short time frame. 

17 Q„ Did he come oyer? 

18 A. He came over about 1 :30. 

19 Q. Did you two speak about what duties you'd be 

20 performing at that time? 

21 A. Yes, We went over some things and I - you know, I 

22 believe I provided this through discovery. I actually have a 

23 sheet where he put the duties in his handwriting, you know, 

24 what the things were that he wanted me to be working on,, 
-25- —Q: Did: you suggest any duties? ~ " 



9 

10 
11 
12 
13 
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1 A. Yes. 

2 Q, What did you suggest? 

3 A. Some of the things that I would have hked to have 

4 worked on was proactive things, you know, coming up with 

5 additional investigations, you know, contacting hud program 

6 staffs and seeing how we might be able to, you know^ get more 

7 work in terms of recoveries for hud like on fraud matters,, 

8 You know, I could be doing that type work. I really felt Hke 

9 I could go over some of the cases, that there might be not 

10 that many steps to do and come up - you know, troubleshoot 

1 1 those and come up with some ideas to talk to the agents about, 

12 you know, what they might be doing to get the matters 

13 resolved. 
14 



Q. Okay. Wouldn't going over open investigations and 

15 telling the agents what they might need to do to get resolved 

1 6 be miniature supervisory duties? 

17 A. Well, 1 mean I wouldn't mind - I would certainly 

1 8 have no problem taUdng to their supervisor, you know. 

19 Q. During your conversation with Mr. Davis on December 

20 19th, 2002 about your duties, was he receptive to your ideas? 
2i A. No. He told me that I could have nothing to do with 

22 the " that Headquarters had told him that I could have 

23 nothing to do with the agents and I could have nothing to do 

24 with any investigations. And I'll tell you what he told me - 

25 I can certainly tell you what he - the things he told me to 
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1 MS, LYONS: okay, I appreciate that clarification, 

2 Sounds like a foundation objection, 

3 BY MS. LYONS: 

4 Q. You were involved, Mr. MaUoy, witii the settlement 

5 negotiations for your EEo complaint? 

6 A, Mr. Seidon was apprising me of what was going on in 

7 that process. 

8 Q- Okay. Without telling me in any way what Mr. Seidon 

9 said, please tell me whether you ever indicated to Mr. Seidon 
-10 that as part of the settlement you would be willing to retire 

i 1 from HUD oiG, presumably in early 2003 . 

1 2 MR, SELDON: could I just make this - you want to 

1 3 say as he understood it whether he ever offered to retire as 

14 opposed to whether he told me. 

15 MS. LYONS: I'm uot sure what the relevant 

1 6 distinction there is, but Til take the answer to either 

17 question,, 

1 8 MR, SELDON: Well, he mi^t have told me and I might 

19 have said no, don't do that 

20 MS. LYONS: And that's exactly what I don't want you 

21 to tell me. 

22 MR. SELDON: Kight. So that's what Fm saying, if 

23 he offered something, that's - you know, it's not what - I 

24 don't need you to ask him whether he told me. I think you can 

25 say whether in Bis understanding he offered something in 
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1 settlement. 



2 MS. LYONS: We'll try it that way. 

3 BY MS- LYONS: 

4 Q. Mr. Malloy, are you aware of whether on your behalf 

5 Mr. Seidon ever communicated to hud oig that you would be 

6 willing to retire as a part of a settlement of your EEO 

7 complaint? 

8 A. Now my understanding of the situation is, you know, 

9 I never made any agreement like that. You know, I ~ 

10 Q. I'm not talking about an agreement. Fm talking 

1 1 about whether you are aware that Mr. Seidon communicated to 

12 the Agency that you would be wiDing to retire as part of a 

1 3 settlement of your eeo complaint. 

14 A. I do remember that we had, you know, conversations, 

15 but as far as whether or not - you know, I don't remember 

1 6 what the terms of the - you know, whatever they were 

17 settling, I do remember, you know, what was offered, you 

1 8 know, the things that were offered as a settlement and I know 

1 9 that they were not acceptable to me. I do know that. 

20 Q. Okay. What do you recall having been offered, 1 

21 guess, by the Agency? 

22 A. Yes, 

23 Q. What do you recall about that? 

24 A. That if 1 would drop the eeo, they would return me 

25 to duty in a non-supervisory capacity, that, you know, I would 
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1 have to agree to retire at — I beHeve it was, you know, in 

2 February of 2003, and that, you know, if all they had in terms 

3 of allegations against me was what they had on their plate at 

4 that time, then they basically would let me - you know, I 

5 don 't even know exactly what the wordings were, but that I 

6 would be able to retire in good standing. 

7 Q. You did retire in good standing, did you not? 

8 A. I don't feel that I did, no. 

9 Q. Okay. Was your retirement at all affected in terms 

10 of the monetary amounts by the pendency of yom* eeo complaint? 

11 A. No, but in terms of any future employment, I 

1 2 certainly have serious problems there. 

13 Q. All right. We'll get to that in a minute. If Mr. 

1 4 Seidon communicated to the Agency that you were wiUing to 

15 retire in February of 2003, was he acting contrary to your 

16 wishes? 

17 A.I beheve if we could have made this right where ~ 

1 8 you know, I don't really know how to answer that question. I 

19 mean I did not feel hke -- 1 had never made the highest level 

20 of salary that you can reach in government. I was getting 

21 fairly close to that. You know, your retirement is based on 

22 your highest three years of your salary, so I certainly never 

23 had any intentions of rethnng. You know, I ~ 

24 Q. When you did? 

25" ~ a: YeaOS. Tlovedmyjob. I woiHd'have loved to~Eave 
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1 worked for, you know, as long as possible. 

2 Q. And how long was that for you? 

3 A. I was 5 1 , about to turn 52, when this all happened 

4 ~ started. I became 52 October 3 1st of 2002, and, you know, 

5 they initiated this investigation on me starting on October 

6 the 10th, 2002, so 1 still - you know, I still had five 

7 years. 

8 Q. So it was your intention to work for another five 

9 years? 

10 A. Yes, ma'am. 

11 Q. Going back to the question of why you retired, you 

12 basically identified the change in your duties as a reason, is 

13 that correct? 

14 A. Not being a supervisor anymore, yes, yes, ma'am. 

1 5 Coming back and finding out that they were not going to let me 

1 6 work with case agents or on cases, not being allowed to put in 

1 7 for the ~ you know, the asaic position or the ~ you know, 

1 8 the Houston asaic position,, 

19 Q. Let's slow down there. You came back December 19th, 

20 2002, correct? 

21 A. Yes, ma'am. 

22 Q. Is that the first time you were told that you would 

23 not be working in a supervisory position? 

24 A. I received a memo or a letter from Joe Haban shortly 

25 before December the 19th, and in that document I was told that 
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1 I could no longer serve as a supervisor in the Southwest 

2 Region. 

3 Q. Did you ever speak to Mr, Haban about the memo he 

4 sent you shortly before you returned on December 19th, 2002? 

5 A. No. 

6 Q. Never asked him any questions about how long that 

7 would last? 

8 A. No. You know, I never ~ you know, from the time 

9 that he put me on administrative leave, he ~ Salas was the 
10 one that did most of the talkmg when they put me - the day 
i 1 that they called me over there and put me on administrative 

12 leave in Salas* office, and that was October 10th. And, you 

1 3 know, even prior to that, you know, Haban and Saias -- when 

14 Salas became the Deputy AlG up there, and I believe he 

1 5 reported like the -- he was on the desk like the first day 

16 after Labor Day of 2002. Lester Davis was sitting in his 

17 capacity prior to that. 

18 And shortly after that, you know, we got an e-mail 

19 from our Desk Officer, Barbara Duffy, and she told all the 

20 ASAiCs in our region that we weren't to talk directly to Joe 

21 Haban, that, you know, if we had questions that should go to 

22 Joe Haban, that we should go through the Special Agent in 

23 Charge, so I really had no contact with Joe Haban, you know, 

24 after that other than, you know, him being in this meeting 

25 that" --"where Salas gave" liie "the letter putting me" on 
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1 administrative leave on October the 10th. That^s -- 

2 Q. Okay, but right now we're focused on December of 

3 2002 because what we're trying to talk about just for now is 

4 why you decided to leave when you left, okay? 

5 A. Right. 

6 Q. You're telling me you didn't talk to Haban, right? 

7 A. Right. I believe I got the memo or letter probably 

8 through Seldon. 

9 Q. Okay. Did you talk to Dan Salas about the removal 

10 of your supervisory duties and how long it might last? 

11 A. No. My only conversation was through Lester Davis. 

12 Q. Okay. Is there anything else that Mr. Davis told 

13 you relevant to either the duties you'd be performing or your 

14 supervisory responsibilities that you haven't already told me? 

15 A. He told me he didn't know what they were going to do 

16 with me but, you know, they had transfeiTed Truxal. 

17 Q. Where did Mr. Davis tell you that Mr. Truxal had 

18 been transferred to? 

19 A. Well, you know, Lester ~ well, I knew that. They 

20 transferred him to Boston, but Truxal had actually told me 

21 when I came back. 

22 Q. What did he tell you? 

23 A. That he had been transferred to Boston, that he had 

24 put in - that he applied for the Fort Worth Special Agent's 

25 position and that he didn't get that job, and that when Haban 
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1 told him that he didn't get the job, Haban told him that he 

2 was also being transfemed to Boston as the asaic there. 

3 Q. So when Mr, Tmxal went to Boston as the asaic, he 

4 had supervisory responsibilities to your knowledge? 

5 A. But he ultimately ended up not going. He retired. 

6 But, yeahj he would have been a supervisor up there. He would 

7 have been the Assistant Special Agpnt in Charge. 

8 Q. That was your understanding, correct? 

9 A, Yes. 

10 Q. And instead of doing that Mr. Truxal decided to 

11 retire? 

12 A. Yes. 

13 Q. Okay. 

14 A. He retired on the same day I did, January 3rd. 

15 Q. That's January 3rd of 2003, correct? 

16 A. Yes, ma'am. 

1 7 Q. Did you ever ask Mr. Davis whether it would be 
IS possible to transfer you out of the Southwest Region? 

19 A. 1 told him I would - of course, you know, when I 

20 came back I found out about the vacancy in Houston and, you 

2 1 know, I had always -- 1 mean I had even talked to Chapman 

22 about relocating down there because of the, you know, locaHty 

23 pay and the fact that I had family down there, and he said ~ 

24 and I v^^ould have paid for my own move dovra there, you know, if 

25 I could-have laterally transferred^ you- know,- non- — 
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1 competitively, and he said no, and I said — 

2 Q. Whoa, whoa, whoa. I'm sorry, Mr. Malloy, you're 

3 getting off track on me. Did you ever talk to Mr. Davis about 

4 the possibility of transferring you out of the Southwest 

5 Region is the question. 

6 A. Oh, okay, Fm sorry. 

7 Q. That's okay. FH hear about this other thing in a 

8 minute, but I got to stay on track. 

9 A. Yeah. I thought you said supervisory position 

10 anywhere. I didn't know it was outside Southwest I'm sorry. 

11 I misunderstood you. 

12 Q. That's all right. So what is the answer to my 

13 question? 

14 A. He just said he didn't know what they were going to 

1 5 do with me. 

16 Q. Okay. And that was on or around December 19ih, 

17 2002? 

18 A. Yes. 

19 Q, When did you put in your paperwork for retirement? 

20 A. I think as close to January 3rd as I could possibly 

21 doit. 

22 Q. Sometime before January 3rd presumably? 

23 A. Well, it was real close and, you know, actually, you 

24 know, the lady there was extremely nice and helpful and she 

25 told me that ~ and one of the reasons I put it in is she told 
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1 me I could pull it off the table at 4:29 on January 3rd, you 

2 know, if I decided that I didn't want to retire. 

3 Q. Is that when - this is kind of a strange question, 

4 but is that when you decided to retire, 4:29 on January 23rd 

5 or January 3rd? 

6 A, It was pretty close to then. You know, part of the 

7 deal is - you know, the other thing through the negotiation 

8 process is, you know, through Seldon -- you know, I felt like 

9 they were going to be continuing to investigate me. 

10 Q. Okay. What is the basis for your - what was the 

1 1 basis for your concern that HUD OIG was going to continxie to 

12 investigate you? 

13 A. Because Rick Johnson told Seldon that - you know, 

14 that if I didn't settle with them, you know, it probably 

15 woiildn't be good for me in terms of, you know, what the 

16 results might be. 

17 Q. Okay. But that - 

18 A. They said it would not go away basically if I didn't 

19 - my problem would not go away if I didnH accept their deal. 

20 Q. Okay. But by December 1 9th, 2002 when you returned 

21 the deal had fallen through, correct? 

22 A. Right. 

23 Q. And you came back to work and you had some 

24 assignments to do, but you didn't have supervisory duties, 

25 right?"" " " " 
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1 A. Right. 

2 Q. And Mr. Truxal was scheduled, at least, for a 

3 reassignment outside of the Southwest Region with supervisory 

4 duties, right? 

5 A. Right. 

6 Q. But you never asked anybody if that would be a 

7 possible scenario to solve your problem, did you? 

8 A„ I have no recollection of requesting that, no ~ of 

9 asking that. 

10 Q. Would you have been willing to, say, take the asaic 

11 position in Boston if it meant getting your supervisory duties 

12 back? 

13 A. I certainly would have considered that. I mean 

14 there's another big part of this, and that is, you know, they 

1 5 even not agreeing to restore my use or lose leave. That was 

1 6 the other thing, is I had a substantial amount of use or lose 

1 7 leave that was going to go away effective January 3rd if he 
IS didn't restore my use or lose leave. 

19 Q. How much use or lose leave did you have when you 

20 returned on December 19th, 2002? 

21 A. Tve provided that through discovery. I think it 

22 was something like 146 hours, but - 

23 Q. Give or take, but -- 

24 A. Yeah, something like that. 

25 Q. - around' that number? Did you request leave 
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1 between ~ annual leave between December 1 9th, 2002 and 

2 January 3rd, 2003? 

3 A. No, I did not. 

4 Q. Why not? 

5 A. Because I had -- 1 believe that's about ten days. I 

6 don't know if that's excluding holidays or not between 

7 December 19tb and January 3rd work days where I had -- you 

8 know, I had been on administrative leave for, you know, 

9 whatever, a month-and-a-half. 1 certainly had a substantial 

1 amount of e-mails to go through, I had an EEO that I needed 

1 1 to deal with and find out information since I basically had 

12 been put in the dark for, you know, five or six weeks., 

13 Q. You weren't in the dark on your EEO matter, right? 

14 You were actively negotiating a settlement vrith the Agency 

15 through your lawyer, correct? 

16 A. I had absolutely no idea what was going on in terms 

17 of the investigation. I was not allowed to talk to the agents 

18 or be in the office or, you know, have my computer or access 

19 to anything, you know, related to my job during that period of 

20 time. 

21 Q. Okay. But between December 19th, 2002 and January 

22 3rd, 2003 you didn't request any annual leave, right? 

23 A. Right 

24 Q. So no annual leave request was denied because you 
25"didn*t"makeone;rigb^ 
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1 A. Right. 

2 Q: Okay. While you were on administrative leave, you 

3 were on fuU pay status, correct? 

4 A. Yes, I was. 

5 Q. And you continued to accrue annual and sick leave, 

6 correct? 

7 A,, Yes. 

8 Q. And none of your other benefits through your 

9 employment were affected by yotu: being on administrative 

10 leave, correct? 

1 1 MR, SELDON: if you'U define what you mean by 

12 benefits, I won*t object. I said I'll object if you don't 

13 define what you mean by benefits. You mean monetary benefits? 

14 MS. LYONS: Monetary benefits. 

1 5 WITNESS: wiU you ask that question one more time 

1 6 because I may be ~ I'm formulating too much of an answer 

1 7 here, I'm sure, and, you know, I reaUy want to answer your 

18 questions. 

19 BY MS. LYONS: 

20 Q. I appreciate that, Mr. MaHoy. The question is 

2 1 while you were on administrative leave, were any of your 

22 monetary benefits affected in any way? 

23 A. Not in terms of pay. I certainly feel like my 

24 capacity for future law enforcement, you know^ pay was. 

25 Q, WeU, let^s talk about the tune since you've 
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1 retired. It's been four years, conect? 



2 A. Yes. 

3 Q. Have you applied for any positions? 

4 A. No, I have not. 

5 Q. Why not? 

6 A. Because tlie issue of security clearance would come 

7 up when they ask, you knovi^, was I under investigation at the 

8 time that I retired. 

9 Q. Based on your federal employment, isn't it your 

1 understanding, though, that you would have an opportunity to 

1 1 explain the circumstances and your side of the story if you 

12 made such an application for a security clearance? 

13 A. I don't even know how I would b^n to explain this 

14 situation. 

15 Q. You're doing pretty well here today. 

1 6 MR. SELDON: NOW, HOW. 

17 WITNESS; YOU know, I really do not ~ that would be 

18 certainly — I certainly didn't think it would go four years. 

19 You know, X gave them two years to work out the eeo situation 

20 and nothing ever got accomplished there. Believe me, I bad no 

21 idea it would go this long. But, you know, until I get this 

22 thing resolved, no, I don't feel comfortable about explaining 

23 my situation to any potential employer. 

24 BY MS. LYONS: 

-2-5 - : -Q;- Anddoes-that include-employers; where-a security: — 
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1 Q. And is that your signature on the bottom of the 

2 second page? 

3 A. Yes, it is. 

4 Q. -And you see the date on it, 12/26/02? 

5 A. Yes. 

6 Q. Does that docimient refresh your recollection as to 

7 the date your put in for your retirement? 

8 A. If I dated it, it's probably real close to that. 

9 Q. Okay. Do you often date documents and sign them and 

1 put a different date next to your name? 

1 1 A. Oh, I definitely dated it the same day that I signed 

12 it I thou^t you asked me when I sent - if I sent it to the 

13 Bureau of Public Debt that same day and I don't know that. 

14 Q. That's fine. I'm really just asking you to confirm 

15 that that's your signature and the date. 

16 A, Yes. I wrote my signature and I wrote that date. 

1 7 Q. And that would have been the date you decided to put 

1 8 in your retirement papers, whether you did it that day or the 

19 next, correct? 

20 A. I know I filled out that document on that date. I 

21 do not know when I sent this document to Bureau of Public 

22 Debt. 

23 Q. Okay, fair enough, 

24 A. But I mean it was fairly ~ you know, I retired on 
25" January" 3rd and this was December'the 26th; so we^fe somewhat 
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1 clearance would not be required? 

2 A. No. I'm sure I could go to work for Wal-Mart as a 

3 greeter or something. Yeah, I could certainly try to do 

4 something like that. 

5 Q. But you haven't made any job applications, right? 

6 A. Other than raising cows, you know, which I'm 

7 certainly not making money on that. You know, I'm keeping the 

8 tax exemption on the properly, but that's it. 



9 

10 
11 
12 

13 
14 
15 



REPORTER; Can We pause? I'm going to switch tapes. 
MS. LYONS: okay, 

(off THE RECORD) 
(ON THE RECORD) 

MR. SELDON: What is this on the 171 ? 

MS. LYONS: JUst One minute. 

REPORTER: Would you like me to go off the record 



16 for a minute? 



17 
18 
19 
20 



MS. LYONS: Yes. 

(off the RECORD) 
(ON THE RECORD) 

MS. LYONS: Mr. Malloy, I'm going to hand you a 
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1 in that time frame. 

2 Q. Okay. We'll get a copy of that made and marked as 

3 Exhibit 1 m yotir deposition ~ 

4 A. Okay. 

5 Q. ~ at the break. 

6 MS. LYONS: Can you remind me? 

7 MR. SELDON: Okay. 

8 BY MS. LYONS: 

9 Q. All right. 

10 A. I do want to restate that Ms. Koontz (phonetic sp.) 

1 1 told me that I could pull that retirement off the table at 

12 4:25 or 4:29 if I was going out the door at 4:30 of that last 

13 day. 

1 4 Q. But you didn ■ t do that, right? 

15 A. No, but I mean when I -- whenever I sent it in, I 

16 knew that I had that open window. 



2 1 document to see if you recognize it. 



22 

23 
24 
25 



MR SELDON; if he recognizes the document? 

BY MS. LYONS: 

Q. I've handed you two pages, correct, Mr. Malloy? 
A. Yes, ma'am, you have. 



17 
18 
19 
2G 
21 
22 



REPORTER: soriy. You said Ms. Koontz? 

WITNESS; KOOntZ. 
BY MS. LYONS: 

Q. Is her name on there? 

A. Yeah. 

Q. AH right. Mr. Malloy, I'm going to change gears 

23 here now and talk about the discipline that you were part of 

24 with — oh, wait a second I can't go on just yet. 

25 A. Okay. 
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1 Q. I need to finish this off. When you r^ed on 

2 January 3rd, 2003, had you been told by anyone at hud oig 

3 outside of the settlement negotiations that you had to either 

4 retire or you would be subject to being reassigned? 

5 A. No. I mean it was just, you know, Davis, you know, 

6 implying that he couldn't tell me what was going to happen to 

7 me, but, you know, just based on some of the, you know, other 

8 situations like Truxal or, you know — he didn't even know 

9 that I'd ever be able to serve as a supervisor again. 

10 Q. He didn't know one way or the other, correct? 

11 A, He said he wasn't sure, but he said you know what 

12 happened to Truxal and, you know, he may have even - it seems 

1 3 like he may have brought up another manager. 

14 Q. Did Lester Davis say to you you know what happened 

15 to Mr. Truxal or is that something you understood? 

16 A. He did specifically say that, and then he also told 

1 7 me that I should have taken the deal which ~ 

1 8 Q. Is there anything else that Mr. Davis said that had 

1 9 any hnpact on your thinking about what your future at hud oig 

20 held as of December 2002? 

21 A. Well, it didn't make me feel leal good that he 

22 didn't like having me as a 14 doing, you know, the duties that 

23 he'd been told he could assign me. 

24 Q. Didn't you understand Mr. Davis to be saying, that he 
25- wished-he could -make better- use-of: your talents -in- his 
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1 organization? 

2 A. No. I kind of took it that it was a burden for him 

3 to have to come up with busy work for me to do and that, you 

4 know, he wanted a gs-h that could supervise people and make 

5 his life easier. It's just like, you know, when he met me, I 

6 went over to the Relocation Center with him. His interests 

7 are his own. You know, he was interested in how much money he 

8 was going to make on his house on relocating from Chicago to 

9 here ~ I mean to — 

10 Q,. To Fort Worth? 

1 1 A. — Fort Worth, yes. 

1 2 Q. So we have statements that Mr. Davis made to you 

1 3 about your duties and future with the organization, and the 

1 4 denial of the restoration of your annual leave. Those are the 

1 5 two things we've talked about, right? 

16 A. Right. 

17 MR. SELDON: objection. We've talked about several 
IS other things. 

1 9 MS. LYONS; Well, in terms of reasons why you 

20 retired in January 2003 . 
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1 when you decided to retire from HUD OIG? 

2 A. I certainly feit like if I retired without any 

3 written disciplinary action that, you know, I might be able to 

4 get employment elsewhere in law enforcement. In fact, the 

5 Agency had actually closed the investigation prior to me 

6 retiring. 

7 Q. Did anyone ever give you any indication that the 

8 investigation was likely to result in discipline? 

9 A. Yes. 

10 Q. Who said what? 

1 1 A. That was through the conversations between Rick 

12 Johnson and Seldon. 

13 Q. Who said anything that you ever heard directly and 

14 not through your laviyer? 

15 A, That was the main focus there. It was that 

16 basically if I didn't take the government's deal that, you 

17 know, the results would be less than favorable for me. 
IS Q. But nobody ever said what those results might be? 

19 A„ Well, less than favorable doesn't sound real good to 

20 me. 

21 Q. I understand that Did you ever hear anyone 

22 directly speak to what might happen as a result of the 

23 Agency's investigation to you? 

24 A. Just based on - other than the conversations 

25 -between the two "lawyers, you know, T had just looked" at two 



10 
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1 discipHnary matters in which, you know, they had gone over a 

2 year investigating these two individuals, and initially it was 

3 one allegation and they basically would open up, you know, 

4 four or five other allegations against those people. 

5 Q. You're talking about Cortez Richardson and Steve 

6 Romero? 

7 A. I'm talking about Steve Romero and Cortez 

8 Richardson. So I had that also as a background of what to 

9 expect. 



12 

13 
14 
15 

16 
17 



21 
22 
23 
24 
25 



MR. SELDON: We talked about several other things,, 

BY MS, LYONS: 

Q. We talked about other things beyond those two? 

A. Uh-huh. 

Q. What else influenced your thinking in December 2002 



Wmt^mm^^ 



REPORTER: Can I clarify? You just said two 
1 1 different names, Cortez Richardson and - 

WITNfESS: C-O-R-T-E-Z, R-I-C-H-A-R-D-S-O-N, 

REPORTER: The name before that, Steve? 
WITNESS: Steve Romero, R-O-M-E-R-0. 
REPORTER: Thank you. 

BY MS, LYONS: 

Q. Mr. Malloy, I've ended up doing this all backwards 

1 8 and it's going to confuse me perpetually,. If 1 confuse you, 

19 let me know, all right? Let's talk about the reasons why you 

20 were placed on administrative leave, at least according to the 

21 Ag^cy, all right? You understand that the reason was ~ the 

22 comment that was attributed to you by at least somebody about 

23 circhng the wagons or not remembering things in connection 

24 with the investigation of Mr. Chapman, correct? 

25 A. I know that's what the Agency is claiming the reason 
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1 Q, " be devotsed to that purpose? 

2 A. No, no. 

3 Q. Okay. 

4 A. I certainly don*t fed ~ yeah, I certainly don't 

5 feel like if people have the benefit or privilege of having a 

6 take home government car, you know, they shouldn't be using it 

7 for non-government duties, I certainly understand that and 

8 that goes with the cell phone, as well. So that's what I told 

9 them. I said certainly, you know, if you do your job and 

10 don't abuse the cell phone and don^t abuse the government car^ 

1 1 you know, you'll do fine here. 

12 Q„ All right. Let's go back a litde bit. What I 

1 3 understood you to be saying is that before the meeting, staff 

14 meeting, in September of 2002 you and Mr. Chapman had not 

15 : discussed his intent to bring up anything related to the 

1 6 investigation of him, correct? 

17 A. That's correct. 

18 Q, I got that right. What did he say at the meeting to 

19 the best you can recollect sitting here today about the 

20 investigation? 

21 A. I do recall that he said that, you know, if you got 

22 a call by Internal Affairs that they were investigating you, 

23 that, you know, you had to cooperate, that you did have a 

24 right to talk to, you know, fleoa or, you know, an attorney. 
2'5~ That's reaUylthe main "thing that"! ronanb^ that he 



1 
2 
3 
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Q, In this document? 

A. Yes. 

Q, Do you know of any reason why Mr. Eamiguel would 
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i discussed, was that. 

2 Q, Did Mr. Chapman at any time use the phrase circle 

3 tlie words or words to that — circle the wagons or words to 

4 that effect? 

5 A, I have no ~ I do not believe that he made that 

6 statement, no, 

7 Q. Were you present during the entire meeting? 

8 A. I was. Mr. Eamiguel wasn't. You know, I do know 

9 that he was going and using the telephone, I think probably 

10 calling Mr. Salas from time to time. 

11 Q. Okay. 

12 A, But I believe that one of the — I believe, you 

1 3 know, that ~ you know, it comes out in some of their 

14 statements that he was not in the meeting at ail times. 

15 Q. All right. Well, let's focus on his statement here 

1 6 just for a minute — 

17 A. Okay. 

1 8 Q. -" and the part I read earlier. Did you find that 

19 in the statement? 

20 A. Yes. 

21 Q.. So I read it correctly? 

22 A. Yes. 

23 Q. Mr. Eamiguel attributes to you a statement during 

24 the meeting about circling the wagons, correct? 

25 A. Correct. 



4 make such a statement or have any reason to make it if it 

5 didn't happen? 

6 A. He may have misunderstood what was — he obviously 

7 misunderstood what was said. I mean there's - I don't 

8 remember how many people were in the meeting. I think it was 

9 at least 30, And I beheve he's the only one that is this 

10 specific about, you know, that I said circle the wagons, and 

1 1 that there was something sinister about, you know, me even 

1 2 saying it. 

1 3 Q. So do you know of any personal thing between you and 

14 Mr. Eamiguel that would explain his statement? 

15 A, I felt like I was Eamiguel' s mentor. You know, if 

1 6 anything, you know, he came on board with me, but I do know, 

17 you know, he was also extremely ambitious and he thought that 

1 8 he was going to be the s aic there. 

19 Q. Have you ever spoken to Mr. Eamiguel about his 

20 signed sworn statement? 

21 A. No. 

22 Q. How would you characterize your relationship with 

23 Mr. Eamiguel today? 

24 A. Non-existent. 

2'5 "QV Ddes~he stiU work" for the Agency? 
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1 A. No. He moved on to another agency, is my 

2 understanding. 

3 Q. Do you know which one? 

4 A. I want to say Postal, Postal OIG, i believe. 

5 Q. Did you and he ever have any conversation about his 

6 reasons for leaving hud gig? 

7 A. No. I have no idea why he left. 

8 Q. When's the last time you spoke to him so far as you 

! 9 can recall? 

■ 

10 A. I believe it was the day that — v/hen I returned 

1 1 from Washington, the following day I was supposed to report to 

1 2 the office and, you know, turn in aH my government equipment, 

13 and he was the person that I turned in my weapon, my badge, 

14 you know, alL my equipment, and I beHeve - I guess that 

1 5 would be October the 1 1 th. 

1 6 Q. And that was the last time you saw him? 

17 A. Yes. 

IS Q. Mr. Malloy, would you agree that if a manager during 

19 a staff meeting had made a remark in substance that the 

20 employees should circle &e wagon if Intemal Affairs came 

21 caDing, would you agree that kind of remark would have been 

22 inappropriate? 

23 A. You know, I guess it would ~ you know, it depends 

24 on in what context, you know, that would be. If, you know, 

25 the context is let's circle the wagons and not cooperate with 
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1 IhtJemal Affairs or, you know, let's circle the wagons and not 

2 given — no, give them limited information, then yes, I do 

3 consider that that would be a derogatory comment, 

4 Q. Inappropriate? 

5 A. Yes. 

6 Q. If the context were let's circle the wagons and they 

7 can't make you remember things, bow about that, would that be 

8 enough of a context to be inappropriate? 

9 MR. SELDON: I have to object on the grounds it's 
10 hypothetical. 

1 1 BY MS. LYONS: 

12 Q. You can answer,, 

13 A. I'm not sure that, you know, they can 't make you 

1 4 remember tbings^ you know, to tell the trutb. You know, I do 

15 remember Chapman saying to tell the truth. I don't remember 

16 - you said don't ~ they can't make you remember things, but 

17 1 think Chapman did teU them it was important to tell the 
IS truth. 

19 Q.I understand,. My question was if a supervisor 

20 during a staff meeting told agents to circle the wagons if 

21 Internal Affairs was coming and that they couldn^t make you 

22 remember things, would those two things in combination, 

23 regardless of what else might have been said in terms of 

24 telling the truth, would those remarks be inappropriate? 

25 MR. SELDON: I'll objoct to that because it is 
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1 of getting productivity and stats. You know, that's the 

2 context of what my comments were in that meeting. 

3 Q. What was the relationship of your comments to the 

4 comments that Mr, Chapman had made during the meeting? 

5 A. The fact that Chapman brought up the investigation 

6 on him which brought up, you know, Internal Affairs issues, 

7 Q. And you said a moment ago that you were trying to 

8 calm people down. What was it that made people need calming 

9 down during the meeting? 

10 A. That they might have a gps tracking system put on 
i 1 the bottom of their car or, you know, that they might be 

1 2 investigated. They were more apt to be investigated since, 

1 3 you know, there was certainly a lot more agents in Internal 

1 4 Affairs than there had been before and there was a big focus 

15 on '- you know, this even was before Stevens or Donahue got in 

1 6 power. This was when Gaffhey was there. You know, they 

17 really escalated Internal Affairs issues and, you know, had a 

1 8 disciplinary panel and now allegations were going to he, you 

1 9 know, sent to those people, so I mean it had been escalated in 

20 terms of, you know, possible Internal Affairs issues where it 

21 had not been as big a focus before. 

22 Q. Did Mr. Chapman tell the agents or anybody present 

23 during the September 2002 staff meeting that he, Mr. Chapman, 

24 was the subject of an investigation then? 

25 A.I believe he told them that he had been or he had 
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1 hypothetical, and then I will say that he did answer the 

2 question in the exact context a minute ago, but you can go on 

3 from there. 

4 WITNESS: YOU know, that limited ~ you know, I just 

5 can't -you know, it's out of context. I just really don't 

6 feel comfortable. You know, I feel like I've answered it as 

7 best as I can. 

8 MS. LYONS: Do you think it's possible that a remark 

9 concerning circHng the wagons and being reminded that people 

10 can't make you remember things could be interpreted by an 

1 1 agent to suggest that cooperation with Internal Affairs was 

12 not desirable? 

13 MR SELDON: I'll object on the grounds it's a 

14 double hypothetical. 

15 BY MS. LYONS: 

16 Q. You can answer, 

17 A. I'll teU you what my participation in that meeting 

1 8 was, and it was basically to, you know, cairn them down, to 

19 ten Ihem not to worry about it, to do their job, to not 

20 misuse their equipment, to work with each other, I do 

21 remember also saying that, you know, resolve your personahty 

22 conflicts because they were very status oriented at the time, 

23 you know, resolve your -- you know, we don't need to be 

24 having, you know, personality conflicts. If you're in a two 

25 person duty station, you need to work with each other in terms 
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1 been visited by Internal Affairs. It was either that he had 

2 been investigated or he had been visited by, you know, a 

3 couple of agents from Internal Affairs,, He couched it one way 

4 or the other. I don't reaUy remember, 

5 Q. Okay„ You're using in your response past tense 

6 verbs. Did Mr. Chapman indicate through what he said that he 

7 had been visited recently by people from Internal Affairs? 

8 A. I don't remjember. Yeah, I really don't renuember 

9 whether he said recently or not. The reality was that it was 

1 ~ you know, it was recent. 

11 Q, And you knew that before the meeting? 

12 A. Well, I was interviewed by Internal Affairs on, I 

13 beheve, September the 19th, and I believe the meeting was the 

14 week afljer that. 

15 Q. Okay. 

1 6 MR, SELDON: Whenever you get to a natural breaking 

17 point, Jane, if we could take a break I'd appreciate it. 

1 8 MS. LYONS: Well, uow 15 just as good a time. Let' s 

19 take a break. 

20 (off the RECORD) 

21 (ON THE RECORD) 

22 BY MS. LYONS: 

23 Q. Mr. Malloy, when we broke I think we were talking 

24 about the staff meeting in September of 2002, is that - are 

25 you roughly oriented with me there? 
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1 that they put the gps tracking system on the car. 

2 Q. Okay. Were you involved in Stan Mercer's 

3 discipline? 

4 A. Haban wanted somebody to give bim his Letter of 

5 Suspension and Chapman was not available to do that. I 

6 believe he was out of town at the time. And so Haban called 

7 me and asked me to give the letter to Mercer, which I did. 

8 Q. Okay. But you had no role in ~ 

9 MR. SELDON: YOU were the proposing official in 

110 this? 

1 1 MS. LYON: -- proposing " 

1 2 WITNESS: NO, other than to give him the letter,, 

13 That was it. 
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14 



BY MS.. LYONS: 



15 Q. And your only involvement in that capacity was 

1 6 because Mr. Chapman was unavailable to do it himself? 

17 A. Right. 

1 8 Q. Did you think^ it was appropriate for Mr. Haban to 

19 ask you lo do what he asked you to do in connection with Mr. 

20 Mercer's letter? 

21 A. Yes. I didn't have -- yeah, yeah. 

22 Q. You didn 't have any problem with it? 

23 A, Yeah- He nonnaUy - if he could not get in touch 

24 witb Chapman, it was standard procedure that Haban would then 

25 talk to me smcel was ~ you know, tinat's wfio" he was lis^ to 



1 A. Right. 

2 Q. And let me be more specific and ask a better 

3 question. Was it — 

4 MR. SELDON: For him to propose that he be fired. 

5 MS. LYONS: Right. 

6 BY MS. LYONS: 

7 Q. Was it your understanding at the time you made your 

8 recommendation to suspend Cortez Richardson for five days that 

9 HUD OEG management wanted him to be fired? 

10 A, Ms. LyonSi I'm kind of stuck on the last question., 

1 1 Q. Okay, 

12 A. Can I add something to that? I guess reaUy I had 

1 3 been told by ~ I had heard from others that they had -- 

1 4 certainly the talk in the Agency was that they wanted Cortez 

1 5 Richardson fired. 

16 Q. Okay. Well, this is a deposition and when yon say 

17 - 

1 S A. And I'm going to give you - 

19 Q. ~ there was talk in the Agency, well, you n^ to- 

20 probe that. 

21 A. Tm going to go ~ I'm getting there. 

22 Q. Okay. Tell me what you heard directly, only that 

23 you had heard directly. 

24 A. Davis told me -- 
25 Q. Lester" Davis?" 
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1 dealing with since I had been the one, you know, asaic there 

2 for the longest. You know, normally if Chapman wasn't there, 

3 I would be the logical person that he would then contact. 

4 Q. Okay, So if I understand your testimony correctly, 

5 you had never been the proposing or deciding official in any 

6 disciplinary action against a hud oro employee prior to Cortez 

7 Richardson and Steve Romero, is that right? 

8 A. That's correct. 

9 Q. How did you become aware that you were going to be 

1 the proposing ~ you were the proposing official for Cortez 

1 1 Richardson, correct? 

12 A. Yes. 

13 Q. And you were the proposing official for Steve 

14 Romero, correct? 

15 A. Yes. 

16 Q. And it was Mr. Chapman who was the deciding official 

1 7 in both cases, correct? 
IS A. Yes. 

19 Q. Okay. I understand your complaint in this lawsuit 

20 to be that hud oro took the view that your disciplinary 

21 recommendations were too Hght, is that right? 

22 A. Yes. 

23 Q. Okay, More specifically, your allegation seems to 

24 be that hud oig wanted Cortez Richardson to be fired, is that 

25 right? 
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1 



A, Yes. 



2 Q. What did Davis tell you? 

3 A. That Brian Sadler wanted Cortez Richardson fired. 

4 Q. Okay. But did you ever ask Mr. Sadler what he 

5 wanted? 

6 A. No. And, you know, the same thing with Michael 

7 Stevens. I heard that from Davis, that Michael Stevens wanted 

8 Cortez fired. 

9 Q. Okay. Anything else? 

10 A. WeU^ when Nuhfer called me in August and told me 

1 1 that I was going to be proposing official, he told me that he 

1 2 was recommending, you know, serious days off. 

13 Q. Did he say what he meant by serious? 

14 A. I can't reaUy remember if he told me at that point 

1 5 in time that ~ you know, what he meant by serious, 

16 Q. When did Mr,. Davis tell you that Mr. Sadler and Mr., 

17 Stevens wanted Cortez Richardson fired? 

18 A. When this first came up in ~ I believe it was 

19 around November of 200 1 ., 

20 Q. Is that when you spoke to Mr. Davis about it? 

21 A, Yeah. I was at an fha -- 1 was doing my last fha 

22 training deal here in Washington, D.C. 

23 Q. Teil me everything you can remember about that 

24 conversation. 

25 A. Let's see, was 9/1 1 in 2001? 
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Q. --okay? 



1 MS. LYONS: Really, we'n get out of here quicker if 

2 you just answer that. All right. So that's what Mr. Davis 

3 told you. 

4 MR-SELDON: He hasn't answered that question. 

5 WTTNESS: Yeah. I'm not sure I answered it. 

6 BY MS. LYONS: 

7 Q, Ail right. Well, all I'm trying to do is draw a 

8 circle around what Mr. Davis told you — 

9 A, Okay. 
10 

11 A. Okay, 

12 Q. I understood, you teU me when I'm wrong, I 

1 3 understood you to say that Mr, Davis told you in November of 

14 2001 that Brian Sadler wanted Cortez Richardson fired, is that 

15 correct? 

16 A. Right. 

17 Q. Is that all he said in Kovember of 2001 regarding 

18 Cortez Richardson? 

19 A. That's aU I remember but^ you know, obviously at 

20 some point - weU. 

21 Q. Okay. 

22 MR. SELDON: That's ail you need to answer. 

23 WITNESS: Right. 

24 BY MS. LYONS: 
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25 Q. And at some later point you had another conversation 
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1 of Investigation on Cortez Richardson as yet, and I said I 

2 don't know what you're talking about.^ 

3 Q. So you hadn't received it at that point? 

4 A. No. 

5 Q, Okay. What did Mr. Nuhfer say then, if anything? 

6 A. I think he told- me that it was his understanding 

7 that I was going to be the proposing official on this matter 

8 and, you know, I was pretty upset, you know, about finding out 

9 about this because this is not how it had been explained to 

10 me. 

1 i Q. So that was the first time you had heard you would 

12 be the proposing official? 

13 A, Yeah, yeah. I mean I had heard before then that 

14 Chapman was going to be involved in it as, you know, an 

15 official, but I'm not sure I knew whether he was going to be 

16 proposing or deciding of ficial when he was complaining about 

1 7 it. But I knew he was - you know, he was upset because he 

1 8 felt like the agreement was that basically Cortez would come 

19 with a fresh start. 

20 Q. Okay. When was the next -- was there anything else 

21 about that conversation with Mr. Nuhfer that you can recall? 

22 A. Yeah. You know, I told him that the saic - the new 

23 SAIC in Denver had gotten a promotion and, yeah, when he put 

24 in for the job, that he knew as part of the package in getting 

25 that job is that he was going to have to deal with the 



1 with Mr. Davis, right? 

2 A. Right. 

3 Q. And that's when he told you that Mr. Stevens wanted 

4 Mr. Richardson fired, is that right? 

5 A. Right. 

6 Q. Are those the only conversations you ever had with 

7 Mr. Davis concerning Cortez Richardson's discipline? 

8 A. Those are the ones that I can recall. 

9 Q. Okay. Now let's talk about Mr,, Nuhfer. Did you 

1 have one or more than one conversation with him regarding Mr. 

1 1 Richardson ' s discipline? 

12 A. I had at least two with Mr. Nuhfer. 

13 Q. When was the first one? 

14 A. It was in August when he told me - he asked me if 

1 5 I'd received a copy of the Report of Investigation on him. 

16 Q. Okay. Who called whom on that occasion in August of 

17 2002? Did you call him or did he call you? 

18 A. Nuhfer caUed me, 

19 Q. Okay. Tell me the. best you can recollect sitting 

20 here today what Mr. Nuhfer said and what you responded. 

21 A. Well, you know, this one I definitely have provided 

22 through discovery and, you know, I'll try to - you know, I 

23 certainly would want that to be, you know, part of the record, 

24 but I'll certainly try to answer as best as I can today. He 

25 called me and asked me if had, you know, received the Report 
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1 problems in Denver in terms of these investigations, and that 

2 - you know, I felt tike, you know, me as a diverse supervisor 

3 was getting dumped on with this situation. 

4 Q„ Okay. Did you say that to Mr. Nuhfer? 

5 A„ Yes, I did. 

6 Q. WTiat exactly did you say to Mr. Nuhfer? 

7 A. I said something along the lines of that I had 

8 always been a good soldier, I had done everything that, you 

9 know, had ever been asked of me by the Agency, that, you know, 

10 I didn't feel like, you know, it was right that I get, you 

1 1 know, this handed — you know, put upon me, that I felt hke 

12 it was because I was a diverse, you know, supervisor with no 

1 3 prior — with no EEC complaints against me, and that, you 

14 know, that that's why they were, you know, doing it, 

15 Q. Okay, But Mr. Nuhfer didn't have any role in 

1 6 de nding who would be the proposing official, did he to your 

17 knowledge? 

18 A, I don't know. 

19 Q. Okay. When was your next conversation with Mr. 

20 Nuhfer concerning Mr. Richardson's discipline? 

21 A. 1 think it was probably early October, about the 

22 time frame, you know, after we had already made the decisions 

23 - 



24 
25 



Q. Okay. 

A. - that he called. 



. 
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4 
5 



REPORTER: Can We pause for a minute? 



MS. LYONS: SUie. 



(OFF THE RECORD) 
(on THE RECORD) 



BY MS., LYONS: 



6 Q. Mr, Malloy, did you ever raise the concern you 

7 voiced to Mr. Nuhfer about being a diverse supervisor with ^'Ir, 

8 Haban? 



9 

10 
11 
12 
13 
14 

15 
16 



A. No. 

Q. Did you ever raise it with Mr. Stevens? 
\ No. 



Q. Did you ever raise it with Mr. Donahoe? 
MR. SELDON: That's Donahue, 
MS. LYONS: Whatever. 

WITNESS; NO. 
BY MS. LYONS: 



1 7 Q„ Okay. Did you raise it with anybody other than Mr, 

18 Nuhfer? 

19 A. Yeah. I raised it with Mr. Davis. 

20 Q. Okay. What did you teU Mr. Davis and when? 

2 1 A. The same ~ I told him the same thing I told Nuhfer, 

22 you know, on the same day that I told Nuhfer. 

23 Q. And that was in August of 2002? 

24 A, Yes. 

25 Q. "How "did Mr: "Davis iespon^? : 



Page 111 

1 A. Okay. 

2 Q. And you told me you raised this with him, and you 

3 subsequently called back and apologized for venting at him, 

4 correct? 

5 A. Yeah. 

6 Q. Did you raise the issue of your being a diverse 

7 supervisor with anybody besides Mr. Nuhfer or Mr. Davis? 

8 A. Well, I certainly talked about it with Chapman and 

9 Truxal. 

10 Q, Okay. When you raised it with Mr. Chapman, did he 

1 1 offer to switch the proposing official duties to somebody 

12 else? 

13 A. No. 

14 Q. Did you ask him to? 

15 A. No. 

16 Q. Would he have had the authority to switch the 

17 proposing official duties to another person as far as you 

18 know? 

19 A, You know, I wouldn't -- 1 think that's the whole 

20 point that they beat on me, was the fact that I was his first 

21 line supervisor and that, as such, I should be the proposing 

22 official. 

23 Q. Was tiiat your understanding of how hud OIG 

24 ordinarily identified the proposing official in disciplinary 

25 matters? " "" 
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1 A. You know, he made some kind of comment that was a 1 

2 little bizarre to me which was kind of like, you know, why are 2 

3 things always so negative down in Texas? That was his 3 

4 comment. And I basically said well, I don't think it has — 4 

5 you know, I don't think that's true. 5 

6 Q. Was that the end of the discussion? 6 

7 A. Yeah, and I ultimately called back and apologized to 7 

8 him for venting on him. 8 

9 Q„ Okay. 9 

10 A. And J you know ~ 10 

1 1 MR. SELDON: I think the actual question was did you 1 1 

■ 

12 ever communicate with anyone other than the three people you 12 

13 specifically said no to whether you objected to participating 13 

14 in the disciplinary matter because of your diverse background 14 
jl5 or did I get that wrong? 15 

16 MS. LYONS: And he said Lester Davis. You know, we 16 

17 talked about -' 17 

18 MR. SELDON: We have absolutely no information so 18 

19 far. I'm wondering if he's following your question, his 19 

20 responses to the question, 20 

21 BY MS- LYONS: 21 

22 Q. Mr. Malloy, are you confused about my question? 22 

■ 

23 A. I guess I am. You know, Davis was the acting — you 23 

24 know, Assistant Deputy ~ the Deputy AIGI at the time. 24 

25 Q. That's fme. 25 
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A. Not in my experience it had not been that way,, 

Q. What was it in your experience? 

A. That when Kesaris was the aigi, he was the deciding 
official and, you know, Haban did that on, you know, some of 
them prior to that. He did it on the Mercer case. He was the 

■ ■ ■ ■ ■■ ■ 

deciding official on the Mercer case. He was the deciding 
official on the Lingard case. 

Q. Who is Mr. Lingard? 

A. He' s one of the agents that was up in the Finn deal. 

Q. And he was also present at the dinner you were 
telling me about earlier, right? 

A. Yes. 

Q. Okay. What discussions did you have with Mr. 
Chapman about Mr. Richardson's disciphne prior to September 
30th, 2002? 

MR. SELDON: Can I just ask, do you mean discipline 
and/or disciphnary process or just you want discipline? 

MS. LYONS: Whatever matters would be connected with 
the discipline or disciplinary process, 

WITNESS: I mean we were aware, you know, of what 
the allegations were. 

BY MS. LYONS: 

Q. Right, and you had received the Reports of 
Investigation, ri^t? 
A. No. 
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1 Q. At some point you did, didn 't you? 

2 A. Yeah. We received them about the middle of 

3 September 2002, yes. 

4 Q. Okay, Let's focus on that. After you received the 

5 Reports of Investigation, what happened with regard to Mr. 

6 Richardson's discipline or disciplinary process? 

7 A. He asked me to ~ Chapman asked me to read them, you 

8 know, to basicany come up with, you know, my position on them 

9 and what I thought about them, and to come up with a proposed 

10 -- you know, determine which ones were substantive in terms of 

1 1 Ihe allegations and then, you know, make a proposal on what I 

12 felt like, you know, a disciphnaiy, you know, action, if any, 

1 3 was warranted. 

14 Q. Did you do that? 

15 A. Yes. 

16 Q. Did you write the proposal? 

17 A. I drafted some of it. 
IS Q. How much of it did you draft? 

19 A. I can't remember how many allegations there were, 

20 but, you know, I believe that I did two of them. 

21 Q. Okay, Who else contributed to the document? 

22 A. Chapman. Chapman drafted up ~ I can't remember if 

23 it was three or four of the allegations, 

24 Q. So is it fair to say that Mr. Chapman drafted more 
-2 5- -than-half-of-the proposal for-Gortez; Richardson to-getra-five - 
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1 day suspension? 

2 A. He drafted it but, you know, it was my input as far 

3 as what I wanted him to put in there in terms of the ~ you 

4 know, what I thought the discipline should be. 

5 Q. Did you and Mr. Chapman discuss what the disciphne 

6 would be prior to your finahzing the proposal? 

7 A, Yeah, I think we did. I think we did have some 
S discussion about that After reading it I told him what I 
9 thought about some of the different things. 

10 Q. And how did he respond? 

11 A. He was okay with it. I think he actually thought 

12 that, you know, I proposed a harsher penalty than what, you 

1 3 know, he would have. 

1 4 Q„ What did Mr, Chapman think was appropriate? 

i 

A. Three days. 

Q. And you recommended five days? 
A, Yes. 

Q. Did you at any time, even in discussions with Mr. 

1 9 Chapman before you wrote anything, recommend anything other 

20 than a five day suspension? 
A. No. 
Q., So you read the report and you arrived at a five day 
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1 Public Debt to consult about that, right? 

2 A. Other than the contact that I had with Nuhfer in 

3 August where he told me what he thought about it, that he 

4 thought that it should be a serious ~ that it was serious. 

5 Q. Was that in your mind when you were reaching ~ 

6 analyzing the Cortez Richardson file, your conversation with 

7 Mr. Nuhfer? 

8 A. I certainly was aware that that^s what he thought 

9 about it. 

10 Q. Okay. Did you contact anyone in the Office of 

1 1 Cfensral Counsel to consult about the proposed five day 

12 suspension for Cortez Richardson? 

13 "A, No. 

1 4 Q. How did you know how to write up a proposal for 

15 discipline if you had never been involved with one before? 

16 A. There had been other disciplinary matters in the 

1 7 office and so, you know, we had some go-bys to go by. 

18 Q. And did you obtain something similar to go by? 

19 A. Yeah. I can't remember if it was on the Cortez 

20 matter or the Romero matter but, you know, I know that Wendell 

21 Durant had had a matter that he had dealt with and, you know, 

22 I did have that correspondence, and it seems like I may have 

23 had - I may or may not have had the Mercer deal, but it 

24 seemed like th^e was a clerical employee that had been fired 

25 "that -rbelieve I had that -- " Janeen"Hess actually was the ~ " 



15 
16 
17 
IS 



21 
22 



23 suspension on your own, correct? 



24 
25 



A. Yes. 

Q. And you didn't contact anybody at the Bureau of 
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1 supervisor on that, that I, you know, had access to that - to 

2 those files. 

3 Q„ Did Ms. Hess have any input into the proposal for 

4 Mr. Richardson's suspension? 

5 A. No. 

6 Q. Did you ever, discuss your proposal to suspend Cortez 

7 Richardson for five days with Mr, Haban? 

8 A. No. 

9 Q. Did you ever discuss your proposal for a five day 

10 suspension for Mr,, Richardson with Mr. Stevens? 

11 A. No. 

12 Q. You understood, didn't you, that Mr. Chapman was 

13 going to make the final decision about what discipline Mr. 

14 Richardson would get, right? 

15 A. Right. 

16 Q. What about Mr. Saias? Fm confused from many - and 

17 I'm not blaming you. I'm confused because I think it was a 

18 period of some change, but did you discuss Mr. Richardson's 

19 proposed suspension with Mr, Salas at any time? 

20 A. No. 

21 Q. Did Mr. Salas ever express any opinion to you one 

22 way or another about what Mr. Richardson's punishment should 

23 be? 

24 A. No. 

25 Q. So how did you arrive at the conclusion that a five 
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1 day suspension was appropriate for Mr. Richardson? 

2 A. I looked at each of the allegations. You know, one 

3 of the big issues was the, you know, altering of the document 

4 and, you know, I felt like he had been coerced by his second 

5 hne supervisor to do that. He had, you know, objected 

6 strongly about it. His first line supervisor had come in an 

7 hour after he'd been instructed by his second line supervisor 

8 to do that. He'd reported what happened to his first line 

9 supervisor and his first line supervisor told him that, you 
1 know, he would take care of it. 
U Q. I understand all of those factual scenarios. I'm 

12 asking you specifically how did you arrive at the conclusion 

1 3 based on all those factors that a five day suspension was 

1 4 warranted as opposed to a three day or a ten day or something 

15 else? 

16 A. Oh, they had a table that had, you know, different 

17 --the disciplinary chapter in the manual had a table that 

1 8 had, you know^ recommendations for, you know, what ~ a kind 

19 of in between. You can go from here to here, you know, if 

20 it's this type of conduct issue or performance issue or 

21 whatever, generaUy more conduct, that is, but it was, you 

22 know, looking at the table. 

23 Q. So you looked at a table in ~ and where was that 

24 table located? 
25 A":"Itwasln"theorG"investiptio^^^^ 
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1 Q. So you consulted that manual, as weU, in your 

2 review of Mr. Richardson's Roi? 

3 A. Actually, my recollection is that Janeen Hess had a 

4 folder that had the disciplinary ~ the section of the manual 

5 out, so I mean I didn't look at aU the manual, but I 

6 certainly looked at that chapter. And the table, I think, was 

7 kind of in the back of that chapter. 

8 MR. SELDON: DO you suppose that if we took a moment 

9 it would jeopardize our finishing today or is that completely 

10 out of the question anyway? 

1 1 MS. LYONS: It's not completely out of the question, 

12 and I don't think a moment is going to disturb us, so let's go 

13 off the record 

1 4 (off the RECORD) 

15 (ON THE RECORD) 

16 BY MS. LYONS; 

1 7 Q. Mr. MaUoy, you were telling me a little bit earlier 

1 8 about a table that you consulted in connection with arriving 

19 at a suspension for Mr. Richardson. Do you remember that? 

20 A. Yes. 

21 Q. Do you remember what the table recommended when you 

22 figured out where on the table you belonged for the conduct 

23 you had found for Mr. Richardson? 

24 A. No.. It was just, you know, somewhere where five 

25 days was somewhere in between what the parameters were. 
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1 Q. Right. Can you remember what those parameters were 

2 is my question? 

3 A, No. 

4 Q. Is it possible that the table indicated that you 

5 could remove Mr. Richardson for the conduct that you had 

6 found? 

7 A. It^s possible, but I don't ronember that. 

8 Q. Okay. Aftser - okay. Strike that. You proposed 

9 Mr. Richardson's suspension on September 30th, 2002, correct? 
10 A. Correct. 

n Q. And Mr. ~ oh, boy ~ 

12 MR. SELDON: Chapman. 

13 BY MS. LYONS: 

14 Q. -~ Chapman decided that that was appropriate that 

1 5 day, as weU, correct? 

16 A. Yes. 

17 Q. And Mr, Richardson was given his suspension on 

1 8 September 30th, 2002, the same day, correct? 

19 A„ Yes. 

20 Q. And Mr. Chapman retired that day or the following 

21 day, correct? 

22 A. Yeah. He retired at 4:30 on that day, yes. 

23 Q. On September 30th, 2002? 

24 A. Yes,, 

25 "Q! Okay. So it aB happened o^ 
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1 A. Right. 

2 Q. Did you have any understanding on September 30th, 

3 2002 whether that procedure comported with the Agency's 

4 poHcies and procedures for discipHne? 

5 A. You know, I had some knowledge that I knew that they 

6 had the right to appeal, 

7 Q. They being the person who — 

8 A. Yeah, 

9 Q. ~ received the discipHne? 

10 A. Yeah, exactly. 

11 Q. Right That's the only understanding you had about 

12 the procedures? 

1 3 MR. SELDON: YOU mean after the proposal was issued 

14 or what? 

1 5 MS. LYONS: m Connection with the proposal and the 

16 giving it to Mr, Richardson. 

17 WITNESS: Yeah. I think that's pretty much what I 

18 knew. 

19 BY MS, LYONS: 

20 Q„ Okay. Was there ever a time after Mr, Richardson's , 

2 1 suspension was imposed that anybody said anything to you about 

22 Mr,, Richardson's disciphne being too light? 

23 A. I believe that whenever Nuhfer called me that he 

24 wanted to start arguing about^ you knoWj the discipHne on 

25 that. 
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1 Q. Okay, but that's - 

2 A. I may be confusing that with Romero, but I do 

3 remember that Nuhfer did ~ you know, that's, again, one that 

4 I know I wrote up, you know, the notes of what that 

5 conversation was and Tve provided it through discovery. 

6 Q. When did you start taking notes about Mr, 

7 Richardson ^s discipline or any other empioymeht related 

8 matter? 

9 A, On Richardson? 

10 Q. Or anything, 

11 A. I think about the time that I found out that he was 

1 2 going to come to work for us, so it would have been, I guess, 

13 late June or July. 

14 Q. This is of 2002, right? 

15 A. Right. 

16 Q. Why did you start doing that? 

17 A. Because that's pretty much the way that, you know, I 

1 8 documented things of substance, you know, during the day,, 1 

19 would just write an &-mail to myself or to Chapman or, you 

20 know, to Tmxal or to the other managers. You know, I did it 

21 that way. 

22 Q. So other than Mr. Nuhfer did anybody ever say 

23 anything to you about Mr. Richardson's suspension having been 

24 too light or too heavy, for that matter? 

25 'A\ "Wen, "during "the -- wheai T"was ihterviewexi "by 
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1 A. Right. 

2 Q. And you had received his — do you recall when you 

3 had received his Report of Investigation? 

4 A. I think we first heard about it in July in a 

5 managers meeting when McCarty and Haban asked to meet witb us 

6 and talk to ns about it, and this was prior to us getting the 

7 Report of Investigation, 

8 Q. I'm sorry. Who? Haban and — 

9 A. Haban and McCarty. 

10 Q. And what did they say to you about Mr. Romero's 

1 1 disciplinary situation? 

12 A, They just went over what the allegations were and, 

1 3 of course, we didn't have the benefit of looking at, you know, 

14 the report, so we were just going by what they were telling 

15 us. 

16 Q. What was your impression of what they were telhng 

1 7 you in terms of appropriate dispositions? 

IS A. That they wanted us to do something. 

19 Q. Did they say what? 

20 A. Well, I mean, they went over each one of the 

21 allegations. 

22 Q. I understand that Did they tell you what they 

23 wanted you to do by way of resolving it? 

24 A. They just said look at it, but I mean, you know, 

25 thi^" did - I "think they" ma"de a reference that he was, you 
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1 Internal Affairs, Robinson and Napleone ~ I believe Napleone 

2 made the statement that — you know, that what — the days 

3 that we had reconunended, you know, they weren't that upset 

4 with that 

5 Q. Who was he referring to when he said they? 

6 A. See, I don't remember whether they said they, that 

7 that basically ~ that that was not the problem, that it was, 

8 you know, me not following the manual procedures. 

9 Q. Okay. Any other statements relating to Mr. 

10 Richardson's actual level of discipline imposed? 

11 A. Wen, I mean they -- Napleone and Robinson then 

12 turned around and interviewed Truxal and asked him if we were 

1 3 trying to show them up. Headquarters up, on the decisions that 

14 we mads. 

15 Q. Okay, but you don't have personal knowledge of that 

1 6 because you just read about that, correct? 

17 A. Not until I got the statements, no 

18 Q. Okay. Any other statements that were made to you? 

19 A. No. 

20 Q. Let's talk about Steve Romero. I think that's the 

21 simpler of the two. Steve Romero's disciphne was also 

22 imposed on September 30th, 2002, correct? 

23 A. Yes,, 

24 Q. And Mr. Romero received a Letter of Caution, is that 

25 appropriate? 
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1 know, a dumb ass or something Hke that on some of the things 

2 that he did. I think McCarty made that comment,, 

3 Q. That Mr. Romero was a dumb ass? 

4 A. Yeah. I think he didn't report on a financial 

5 disclosure statement that his fha insured loan on his house 

6 was - you know, he didn't declare that. And, you know, he's 

7 not ~ you know, I did talk to General Counsel and he's not 

8 required to do that. 

9 Q. Was that research that you did in connection with 

1 deciding on an appropriate proposal for discipline? 

11 A. Yes, yes. 

12 Q. Can you recall anything else that either Mr. Haban 

13 or Mr. McCarty said to you about Mr. Romero* s disciphne? 

14 A. Just that the Report ~ L think the Report of 

1 5 Investigation, and then they cut off a separate, you know, 

1 6 group of allegations that they didn't consider to be as 

1 7 serious and, you know, and we were supposed to look at both of 

1 8 them, but the ones that were in the Report of Investigation 

19 were more serious and should be considered as such as opposed 

20 to the ones that were in the memo. 

21 Q. At some point did the memo and Report of 

22 Investigation arrive? 

23 A. Right, right. 

24 Q. And when it did, did you review them? 

25 A. Yes. 
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1 Q. And you did some additional research on the 

2 allegations? 

3 A, Yeah. Well, no, I called on that fha insuied issue, 

4 and then, you know, there was a question about bis past credit 

5 history, and - you know, now on both of these, you know, I 

6 did have the opportunity to talk to the agent, you know, so I 

7 certainly talked to Romero about what his side of ~ you know, 

8 what his defenses or his side of tbe story was about these 

9 different allegations, and he brought up the fact that his 

10 credit problems ~ bis credit that he had resolved before kept 

1 1 coming back on the credit report, and that he needed to do 

12 some research or get additional documentation to support that, 

13 arid so I gave bun time - I think I asked Haban if I could, 

14 you know, have time for him to research that and he said okay, 

15 Haban did, 

16 Q. Okay. Was the issue with Mr. Romero^ s credit that 

1 7 he had ~ that the credit itself was a problem or that he 

1 8 hadn't reported the credit problems properly when asked? 

19 A. No. I think it was, you know, that -- it wasn't 

20 that he had not reported them accurately. It was that he had 

21 credit problems. 

22 Q. Okay. So you took all of the information tbat you 

23 developed about Mr. Romero *s discipline into account when you 

24 made your proposal? 

25 A: Yes; 
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1 A. ~ time frame, yes. 

2 Q. All right, fair enough. What conversations have you 

3 ever bad ~ well, let me break it down, Mr. Chapman agreed 

4 with your proposal for a Letter of Caution for Mr. Romero, 

5 correct? 

6 A. Yes. 

7 Q. Aiid that was what Mr. Romero received on September 

8 30th, 2002? 

9 A. Yes. 

10 Q. Did you ever have any conversations with anyone 

1 1 other than Mr. Chapman concerning Mr,, Romero's discipline that 

12 weren't related to your investigation of what you should do? 

13 A. Well, I do recall the conversations with Nuhfer in 

14 August and then, you know^ after the proposals. 

15 Q, Okay. Wait a second. The conversation with Nuhfer 

16 in August was about when he called you to ask if you had 

17 received the ROI in Richardson. Did he also ask you about the 

1 8 ROI for Romero in August? 

19 A. I'd have to actually read, you know, my- notes on 

20 that. I can't remember if it was - if Romero came up,, My 

21 recollection was that it probably did come up in ~ 

22 MR. SELDON: if you need to review your notes ~ 

23 WITNESS: Yeah, 1 probably need to do that. You 

24 know, I can't - but it was either then or after because I do 

25 ronemb"^ what, >7du know, some of tbe cbnversatio^n was. 
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Q. Did you type the proposal for Mr. Romero's - 

A. Yes. 

Q. You typed it ail yourself? 

A. Yes. 

Q. Unlike Mr. Richardson, you actually did the whole 

6 thing yourself? 

7 A. No. Actually I was working on that while Chapman 

8 was working on^ you know, getting his part of the other. 

9 Q. When did you begin writing Mr. Romero's discipline 

10 up? 

11 A. I believe I started probably the ~ I believe it was 

12 Thursday the week before. 

1 3 Q. Without a calendar that's going to be tough for me. 

14 A. Weil, and I think it was probably two or tbrce days. 

15 I believe the 30tb may be a Monday. September the 30th is a 

16 Monday. 

17 MR. SELDON: Is a Monday. 

18 WITNESS: SO I believe it ^as on Thursday. See, we 

19 were in training the week before, and up until Thursday I 

20 think I was tied up on training. 

21 BY MS. LYONS: 

22 Q. Okay. When did you begin writing the proposal for 

23 Mr. Richardson's suspension? 

24 A. Probably sometime during that same — 

25 Q, Same week? 
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1 BY MS.. LYONS: 

2 Q. Okay. What did Mr. Kuhfer say to you about Mr. 

3 Romero's discipHnary situation prior to your imposing the 

4 Letter of Caution? 

5 A. Just that, you know, it was another^ you know, 

6 serious matter, that he, you know, hadn't reported properly 

7 what had happened, you know, at the Austin PoHce Department 

8 that had come up in a background investigation on him, and the 

9 reasons for him leaving the Austin Pohce Department. 

10 Q. Did Mr. Nuhfer give you any indication of what he 

1 1 thought might be appropriate for Mr,. Romero? 

1 2 A. Well, he made it seem like it was a serious matter 

1 3 because I remember bringing up the fact that Romero had a ~ 

1 4 he basically had a document in the Report of Investigation 

1 5 that was an exhibit, a document^ that was buried in the 

16 e 'hibits -^ it wasnH even reported in the Report of 

17 Mvestigation ~ where the supervisors at Austin Pohce 

18 Department - that it indicated that Romero did have a problem 

19 with signing off on a document that showed that he left the 

20 Austin Police Department for personal reasons, for ~ yeah, 

21 for personal reasons. And I, you know, basically - 

22 Q. Okay, but I asked you if Mr, Nuhfer ever indicated 

23 any view as to what would be an appropriate punishment for Mr. 

24 Romero, and when you talked to him you had not yet received 

25 theRor. 
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1 because 1 couldn't gel a flight to gsi mc in there ai 9:00. 

2 Q. Okay, hut you did icport to Headquarters ~ 

3 A, Yes, ma'am, yes. 

4 Q. " in Washington, D,C. on the 10th? 

5 A, Yes. 

6 Q. Okay. Now I >vanl to maximize confusion by jumping 

7 hack in time lo the — 

8 MR, SELDON: isn*t there a rule against doing that? 

9 MS. LYONS; ibcre should be. I apologize for my own 
JO confusion. 

1 1 BY MS. LYONS: 

12 Q. In the course of the investigation of Mr. Chapman, 

13 you were interviewed, correct? 

14 A. Yes. 

15 Q. And Ihe all^ations — you were interviewed about 

1 6 allegations about Mr. Chapman's use of government time and/or 

17 resources for personal use, is that generally the substance of 
I S the investigation? 

19 A. 1 think it was misuse of govoTunent time and misuse 

20 of government cqitipment, someJhing — 

21 Q. Thai's how you understood the allegations, correct? 

22 A, Yes, yes. 

23 Q. And in the course of that investigation you woe 

24 asked to turn over some records of your own concerning your 

25 own activities on behalf of the Agency, correct? 
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1 still working at the Agency, correct? 

2 A. No. 

3 Q. All right. Now we're going to jump forward again 

4 now to the investigation of you, okay, that started in October 

5 10thof2002. You were placed on adminislrative leave. 

6 correct? 

7 A. Yes, ma'am. 

8 Q. By Mr. Salas? 

9 A. The memo had his signature on it. Haban and Salas 

10 were both in the meeting when they gave me the memo, and Salas 

11 didmost of the talking in the meeting. 

12 Q. Okay. And whOT was that meeting, October 12th? 

13 A. October the 10th. 

14 Q. That same day. So on October lOlh you came to D.C. 

1 5 and you were interviewed by who? 

16 A. By John Robinson, who was a special agent with 

17 Special Investigations Division, and Michael Napleone, who was 
IS the Assistant Special Ag^t in Charge v^th Special 

19 Investigations Division. 

20 Q. And how long after that interview concluded did you 

21 meet with Mr. Salas and Mr. Haban? 

22 A. Probably an hour. 

23 Q. Okay, And they gave you a document that we've 

24 looked at in other depositions about your being placed on 

25 administrative leave, correct? 
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1 MR, SELDON; Wait, wait. Activities on behalf of 

2 the Agency? That's kind of assuming something that no one's 

3 said yet. 

A MS. LYONS: You'ie making an objection Xo the fact 

5 that he has no activity on behalf of the Agency? 

6 MR. SELDON: YOU Said he M^as asked to turn over some 

7 records that he had -- 



S 

9 

10 



MS, LYONS: Let me not characterize it. 

BY MS, LYONS: 

Q. In connection with the investigation into Mr. 



1 1 Chapman ' s conduct, were you asked to tum over documents? 
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12 
13 



A. Yes. 

Q, And you refused to do so on the advice of coimsel, 



14 correct? 



15 
16 
17 
IS 
19 
20 
21 
22 
23 
24 

25 



A. Yes, 

MR. SELDON: Prcdeccssor counsel. 
MS. LYONS: 1 understand that. 

BY MS. LYONS: 

Q, Have you ever provided those documents to HUD OIG? 

A. During the discovery process. 

Q, In this litigation? 

A. Yes. 

Q. You have provided them? 

A. Through the discovery process, yes. 

Q. Okay. Youdidn'tever provided them while you were 125 



1 MR, SELDON: They meaning Haban and Salas? 

2 MS. LYONS: Yes. 

3 WITNESS; coneci, 

4 BY MS. LYONS: 

5 Q. In addition to that document, which Tm not going to 

6 pull out, what did they tell you to the best of your 

7 recollection? 

8 A. Just, you know, any rime 1 tried to say anything 

9 they wouldn't — they didn't want to bear it. They said, you 

10 know, we don't want you to talk about this now, you know, 

1 1 we're going to do an investigation and, you know, maybe you'll 

12 have Ibe opportunity to - you know, we're going to do this 

13 investigation, you don't need to be talking to us now about 

14 this. That was the extent of it. You know, I tried to talk 

15 to them and really they woiUd not let me have any say in any 

16 of this. 

17 Q. Okay. What did they tell you about your placement 

18 on administrative leave, if anything? 

19 A. That I was to talk to no personnel at hud gig, that 

20 I could, you know, return to the office the next day and get 

21 my p&sonal effects. 1 was to turn in all my equipment, 

22 couldn't turn my computer on. 

23 Q, You couldn't tum your compulcr on when you went in 

24 the next day? 
A. No. 
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1 Q. Okay. Did you follow their instructions? 

2 A. Yes, ma'am, I did And that 1 wasn't to talk to 

3 anybody until, you know, I was told by them, and that if — 

4 you know, Ihat basically Salas, 1 guess, or above would be the 

5 conlacl person. 

6 Q. While you were on administrative leave? 

7 A. Yes, ma'am. 

8 Q. So if you had a question while you were on 

9 administrative leave, Ihey instructed you to contact Mr, 

10 Salas? 

1 1 A, Yeah, I believe Salas said that. 

12 Q. Okay. Did you contact Mr. Salas at any time while 

13 you were on administrative leave? 

14 A. I did through my lawyer or after I had gotten Bob. 

15 I wrote a letter — I handwrote a letter up there to Salas, 

16 and then I think my attorney also sent a letter to Salas. 

17 Q. Did you make any other communications with Mr. 

18 Salas? 

19 A. No, ma'am. 

20 MS. LYONS: wiU you mark that, please? 

21 REPORTER: Number 5. 

22 MS. LYONS: Okay. 

23 (Whereupon, the document that was referred to as Exhibit 

24 Number 5 was marked for identification.) 

25 MS. LYONS: Mr. Malloy, Pm going to hand your 
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1 lawyer, Mr. Seldon, a copy of what*s been marked as Exhibit 

2 Number 5 and ask him to pass it to you since it's my only 

3 copy. 

A MR.sELD0^3t okay. Jasl so we understand, ihere's 

5 two documents in ihere. 

6 MS. LYONSt okay. 

7 MR- SELDON: [*m nol saying tbcy weren't togptber 

8 before. 

9 BY MS- LYONS: 

10 Q. Do you recognize ExHhit Number 5, Mr. Malloy? 

11 A. Yes, ma'am. 

] 2 Q. What is ihat first page? 

13 A. It's a memo ihai, you know, 1 sent lo Daniel Salas 

14 on October ~ it's cut off, bui 1 believe il says October 

15 1 Sih, 2002, and the subject is pereonal records, 

16 Q. Is Ihal the Ictier you wercjusl telling me about a 

17 moment ago that you said you sent to Mr. Salas while you were 

18 oui? 

19 A. Yes, yes, and then 1 think, you know, Mr, Seldon 

20 also sent a letter lo Salas — 

21 Q. Okay. 

22 A. " but this is the one that I handwrote. 

23 Q. Okay, Docs that represent - except for the 

24 blacking out at the bortom of your personal information 

25 perhaps ~ a fair and — is Ihat how you sent it to him when 
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1 yoti sent it to him? Is this an accurate copy? 

2 MR. SELDON: One question for attorney. 

3 WITNESS: Yeah, Other than the redactions involving 

4 personal information, I don*t see where there's any other, you 

5 know, mark outs, so yeah, this looks accurate. 

6 BY MS. LYONS; 

7 Q. Okay, And Mr. Seldon indicated Ihat there was 

8 another document attached to that. Could you lum lo the 

9 second page and just identify for me the second page? 

10 A. It's a memo lo Salas, another handwritten memo to 

11 Salas, from me. 

12 Q. Is there a date on that? 

13 A, Yes, ma'am. It's October 15lh, 2002. 

14 Q, Do you recall sending that document to Mr. Salas? 

15 A, Yes, ma'am, I do. 

16 Q, Why did you send that document to Mr. Salas? 

17 A. To notify him that I had hined Mr. Seldon as my 

1 8 lawyer and that, you know, he would be the contact person for 

19 me from that point forward, 

20 Q. Werc you intending lo designate Mr. Seldon as your 

21 contact person for all matters or just matters related to your 

22 EEO complaint? 

23 A. I don^t really remember. 

24 Q. You don*t remember what yotir intent was? 

25 A. No, 
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1 Q. Okay. 

2 A. It was probably ~ you know, Tm sure it was aflcr 

3 talking- 

4 MR, SELDON: if you don't recall, leave il thoc, 

5 Jim. 



6 
7 



WETNESS: okay. 

BY MS, LYONS: 



8 Q. You are awaie, aie you noL ihat Mr. Seldon had 

9 communicaiions with Mr. Salas and olhers al HUD 0[G concerning 

1 your being on administrative leave aflo- October 1 5ih of 2002, 

11 light? You'ieaw^are of thai generally? 

12 A. Yes. 

13 Q. And you arc aware, arc you noi, thai Mr. Seldon 

14 coamnunicated a request for you lo remain on adminislrative 

15 leave through the end of the year in 2002, correct? 

16 A. I know he did al some point in time in the process, 

17 yes, ma*am. 

18 Q. And was that consislcnl with your direction to Mr. 

19 Seldon, ihat he communicate that request? 

20 A. Yes. 

21 Q. Now while you were out on administrative leave, the 

22 Special Agpnl in Charge vacancy announcement for Fori Worth 

23 was issued, correct? 



14 
25 



A. Yes, ma'am. 

Q. That's a passive voice disastCT right Iherc. You 
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1 knew that Mr, Chapman had retired by the time you were placed 

2 on administrative leave, correct? 



3 
4 
5 

6 it 
7 



A, Yes. 

Q. And so you knew there was an opening, correct? 

A, No, I didn't know when they were going to announce 



Q. I understand that, but you knew there was a vacancy 

8 at the time? 

9 A. Yes. 

10 Q. In your experience with the Agency of nearly 20 

1 1 years hy that point, was it customary for the Agency to fill 

12 those vacancies promptly? 

13 A. No. 

1 4 Q. Okay, Was it your -- did you know whether or not 

1 5 HUD OIG placed its vacancy announcements on publicly available 

1 6 web sites? 

17 A. Yes. 

18 Q. Yes, you knew that ~ 

19 A. Yes. 

20 Q. -- in this case? Did you make any attempts while 

21 you were out on administrative leave to monitor publicly 

22 available web sites for announcements from mJD OIG for 

23 vacancies? 

24 A. No. Actually I did once I got a personal computer, 
2S- I-thi nk-I- did — -L think the-announcement- was -f r om-Octob er 
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1 lOth through October 31st, and I think I did look at the 

2 Internet on, you know, Hke October 30th. 

3 Q. Did you find the announcement? 

4 A. Yes, 

5 Q. And what did you do? 

6 A. They said it had to be in Headquarters by the 

7 following day, and there would be no way that I could get ~ 

8 you know, put it together and get it in the following day,, 

9 Q. Did you call Mr. Salas to let him know that you had 
10 found it and you were interested in applying? 
n A. No. 

12 Q. Did you call anybody at the Agency to indicate that 

1 3 you would like to apply for the position? 

14 A.I mean there would be - yeah, there would be - 

1 5 just basically I did not have the records. Most of my records 

1 6 regarding my employment was at my office, and there would be 

1 7 no way that I could meet the time constraints of getting the 
IS package to D.C. the following day and- they were very strict 

19 about that kind of stuff. 

20 Q. Okay. My question was did you call anybody at hud 

21 OIG? 

22 A. No, no- 

23 Q, You say in the amended complaint that you filed in 

24 this case that you asked senior oiG management whether you 

25 could be considered for the asaic position in Houston if you 
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1 applied. Are you avirare of that? 

2 A, Yes. 

3 Q, Who were you referring to when you're talking about 

4 the senior OIG management there? 

5 A. Davis. 

6 Q. Anybody else? 

7 A. WeH, I certainly — you know, prior to this I'd 

8 talked to Larry Chapman about relocating down there — 

9 Q. Okay, but Chapman ~ 

10 A. - but that particular job, no. Davis was the guy, 

11 Q^ By the time the ASAIC position in Houston was being 

12 filled, Bernard Chapman had retired^ correct? 

13 A. Yes. 

14 Q. Okay. So what conversation did you have with Mr. 

15 Davis about whether you could be considered for the ASAEC 

16 position in Houston? 

17 A. Just whether or not, you know, I could, you know, 

18 either laterally transfer down there or apply for that 

19 position, that I had interest in, you know, that job. 

20 Q. And when did you ask him that? 

21 A, The day that I returned, on December the - I gioess 

22 it was December the 19th, I believe. That was the first time 

23 I knew about that as I actually, you know, pulled up an e-mail 

24 where I believe — you know, Davis sent an e-mail out to all 

25 the eligible— I-guess all- the-agentsin the-region-m^ng - 
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1 them to apply for the vacancy. 

2 Q. Okay, The vacancy announcement had gone out on 

3 December 12th, 2002, correct? 

4 A. Yeah. I'm not sure if I knew that on December 1 9th, 

5 but I did know that that ~ you know, I didn't know if it was 

6 an e-mail or not, but yeah, I did know that Davis had put that 

7 infonnation out to the troops, that he was urging them to put 

8 in for that job. 

9 Q. Did you understand when you returned to duty on 
10 December 19th, 2002 that the asaic Houston vacancy 

i 1 announcement was still open? 

12 A. Yes. 

13 -Q.. And so you asked Mr. Davis if you could be 

1 4 considered for the position, right? 

15 A. Yes. 

16 ' Q.. Did you apply? 

17 A. No. 

IS Q. Why not? 

19 A. Because of what Davis told me and because of the 

20 memo that Haban had sent returning me to duty where he said I 

21 could no longer serve as a manage in the ~ as a supervisor 

22 in the Southwest District. 

23 Q, Any other reason? 

24 A. No. 

25 Q, Okay, What did Mr, Davis tell you specifically when 
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1 you asked him whether you could be considered for the ASAIC 

2 position in Houston? 

3 A. That Headquarters wouldn't allow me to be a 

4 supervisor in the Southwest District. 

5 Q. Was that his opinion or did he relate a specific 

6 statement? 

7 A. He said he had been told by Headquarters. 

8 Q. Did he say by whom? 

9 A. No. 

iO Q. Did he say that Headquarters wouldn't allow you to 

11 be a supervisor ui the region ever? 

12 A. No. 

13 Q, Who made the decision about who would become the 

14 ASAIC in the Houston office? 

15 MILSELDON: I'm sorry. Did you say who made the 

16 decision who would become the ASAIC? 

17 MS. LYONS: Yeah, who made the selection. 

18 MR. SELDON: TO the extent he knows. 

19 BY MS. LYONS: 

20 Q. To the extent you know.. 

21 A. Well, I mean, I certainly sat in on Davis" 

22 deposition, so I mean I know that he made the decision,, 

23 Q Okay, but - 

24 A^ And, you know - _ 

25 Q. " did youlaiow at the time who was going to make 
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1 the decision, at the time the selection was being made? 

2 A. He either told me or he told the other agents that 

3 he would make a recommendation, but that it was - Davis would 

4 make a recommendation, but that it was out of his hands, that 

5 Stevens would, you know, have the ultimate decision on who was 

6 the manager - who was the asaic. 

7 Q. Okay. 

8 A. And it wasn't just on that. It was on all the ASAIC 

9 positions, I think. 

10 Q- Did you make any inquiry at Headquarters about 

1 1 whether you could be considered for the asaic Houston 

12 position? 

13 A. No, ma'am, I didn^t. 

14 Q. You also say in your amended complaint that you were 

1 5 told by, once again, senior OIG management in Headquarters, 

16 this time, that unless you resigned you would remain under 

1 7 investigation and subject to involuntary reassignment outside 

18 the region. Does that allegation sound famihar to you? 

19 A, Yes, 

20 Q. And were you told that you would remain under 

21 investigation and subject to involuntary reassignment outside 

22 of the region? 

23 A. Again, there was some, you know, discussion between 

24 the General Counsel's Office of hud dig and my attorney that, 

25 you know, if 1 didn't come to an agreement with them, you 
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1 know, that I probably wouldn't like what the results ~ the 

2 outcome would be. 

3 Q. Okay. Did anybody ever tell you directly that 

4 unless you resigned you'd be kept under investigation and 

5 subject to involuntary reassignment? 

6 A. Wen, Davis told me ~ no, I mean David did teU me 

7 I should have taken the deal, and Davis also told me that, you 

8 know, look what happened to Truxal, you know, the same thing 

9 could happen to you. You know, be did say he wasn't sure what 

10 was going to happen, but that that certainly was an option. 

1 1 Q. Okay. Did Mr. Davis ever indicate that anybody was 

12 actively contemplating reassigning you outside of the region? 

13 A. No, I don't think he did. 

14 MR. SELDON: this is the first chronology. 

15 BYMS. LYOKSt 

16 Q. When you came back to work on December 1 9th, 2002, 

17 Mr. Davis was your supervisor, correct? 

18 A. Yes, You know, I guess. I don't know if they'd 

19 actually made him acting, but he was the one that actually 

20 called me and said he was coming over, and that basically I 

21 would be working for bim, you know - so yes. 

22 Q. Okay. Whatever your understanding exactly of his 

23 status was on the 19th, you understood generally that he was 

24 coming into the region as - 

25 A. Yeah, he'd been selected. I knew that. 
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1 Q. So he was going to he your boss working in Fort 

2 Worth, right? 



3 A. Yes. 

4 Q. Did he treat you respectfully when he came back? 

5 A. Yeah, I mean he did in some ways, but I mean, 

6 again, here I feel like Tve got a pretty traumatic situation 

7 here and, you know, the main thing on the guy's mind is going 

8 over to the Relocation Center and checking on, you know, how 

9 much money he's going to make on this move, and then, you 

10 know, he didn't spend ~ you know, I get a call at 8:00 from 

1 1 him and, you know, I waited around until 1:30 for him to show 

12 up, you know, and he basically -- you know, some of the ideas 

1 3 that I thought, you know, would he something worthwhile for me 

14 to be doing, you know, he didn't really, you know, let me do 

1 5 and, you know, he gave me pretty de minimis duties to do, you 

16 know, something that basically are ~ I wouldn't say de 

17 minimis, but certainly are ~ we ahready had three clerical 

1 8 staff that could handle, you know, most of those types of 

19 support issues. 

20 You know, one of the three. Getting in touch with 

21 the HUD program people, that's something that a manager ~ and 

22 I certainly had a lot of experience in deahng with those 

23 folks and that would have been something that ~ you know, it 

24 would have been something that was productive and that a 

25 person in my position should do because I knew those people 
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1 and, you know, would get them on board as far as cooperating 

2 with our office. But, you know, the rest of - and then he 

3 had me - 

4 You know, Hke I say, he spent a couple of hours 

5 with me, I think from 1 :30 to 4:30, and I don't know how long 

6 he took -- spent over the Relocation Center, but then I had to 

7 drive him to the airport, and then I never saw him again after 

8 that. I think I called him, you know, several times after 

9 that. 

10 Q. That was going to be my next question. Did you ever 

1 1 have any other communication with Mr. Davis about what your 

12 future duties and assignments would consist of? 

13 A. No. 

1 4 Q. Did anybody after you returned to duty indicate that 

15 you were subject to removal in December of 2002? 

16 MR. SELDOM: Can I just ask you to clarify? What do 

17 you mean subject to removal? 

18 BY MS. LYONS; 

19 Q. Did anybody ever mention the possibility- of your 

20 being removed from your job in December of 2002? 

21 A„ No. They never explained any of this as far as what 

22 the reasons were. 

23 Q. I'm not talking about the reasons. I'm talking 

24 about possible outcomes. Did anybody ever suggest that you 
25" mi^tbie iiMOved? "' '"' 
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1 A. No, just whatever went on between the conversations 

2 of the two lawyers. 

3 Q. Okay. Vm talking ~ I vi^ant to limit my questions 

4 to you, to things that you were told or that you heard 

5 directly, okay? By December of 2002 ~ when you returned to 

6 duty on December 19th, discussions between them and the 

7 laviyers had ceased as far as you knew, right? 

8 A. No. They were still talking about things, and they 

9 basically ~ you know, I was told that — you know, they gave 

1 me this time to think the thing over and decide what I was 

1 1 going to do, and basically if I didn't make the decision to 

12 go, that I might not Hke the outcome - you know, what the 

13 outcome would be. 

14 Q. Did anybody ever say anything more specifically to 

1 5 you about what the outcome might be? 

16 A. No. You know, Iknow one of my biggest concerns was 

1 7 having a written disciplinary issue against me and, you know, 
1 S certainly I was hopeful that they would give me some, you 

19 know, good things to be working on and that didn't happen. 

20 And then I was under the gun as far as the administrative 

21 leave. If I didn't retire by January 3rd^ I was going to lose 

22 that money. 

23 Q. How much money did that represent to you, Mr. 

24 MaHoy? 
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i Q. Where did you get that estimate? What's it based 

2 on? 

3 A. I think they - you know, they pay you that in a 

4 lump sum after you retire. I think that's kind of the first 

5 paycheck that you get. It takes them awhile to process your 

6 retirement, but I think ~ 

7 Q. Yes, but you by your own testimony earlier today 

8 weren't going to retire for five more years, correct? 

9 A. Right. 

Q. You could have used the leave or you v^ere going to 

11 lose it? 

12 A. Right. It was going to evaporate come January 3rd. 
Q- Okay 

A. That's exactly ~ you know, that's why I retired on 

15 that day, to get — 

1 6 Q, To get the monetary value of that leave — 
11 A. Right 

18 Q. " which was 10- to $15,000? 

19 A. I think it was more like 15,000 but, you know, after 

20 the taxes and everything it gets whittled down. 

21 MR. SELDOM: Did he say it was 170 hours? Is that 

22 what he said? 

23 MS. LYONS: He said 146. 

24 WITN:ESS: Yeah, it was 146. 

25 MJ^ SELDON:" It's a 2,000" hour Vi^ year, so it^s " 



13 

14 



25 A. I think it was 10- to S15,000. 
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1 about — 

2 MS. LYONS: We don 't need math. 

3 MR.SELDON: It's less than 10 percent. It*s about 

4 7 percent times 146 — 

5 BY MS. LYONS: 

6 Q. What was your total salary and leave for 2002? 

7 A. They gave us like - 1 believe it was $122,000 or 

8 something hke that. I was getting real close to the cap. I 

9 may have actually just reach it or was ~ 
10 MR. SELDON: Jim. I wouldn't have done that except 
111 know that Ms. Lyons was perfectly happy. 

12 MS„ LYONS: I would have altered the dynamic if I 

1 3 were unhappy, beHeve me. 

14 MR. SELDON: That's what I thought. 

15 MS. LYONS: It's 5:30. I'll probably gather - 

16 MR. SELDON: We're not going to finish. 

17 MS. LYONS: We're not going to finish tonight. I 

18 can gather my thoughts. We wiU be much more quick tomorrow, 

19 so let's go off the record at this point and we'll talk about 

20 a time to come back. 

21 (Reading and signature not waived.) 

22 (Whereupon, at 5:30 p.m., on Tuesday March 6, 2007, 

23 the deposition was adjourned.) 
24 

25 
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2. 



Information for Agency 

A certiiied copy of this form must accompany the employee's 
Application for immediate Retirement (SF 2801) or an 
Application for Death Benefits (SF 2800) for a deceasGd 
employee if a survivor annuity appears to be payable. 



This form may also be used: 

for retirement counseling purposes 

to respond to an emptoyse s request for a record 

creditable service. 



of 



Instructions 1or the Ennployee 

1. Your employing office will compiele and certify this form for 
you, 

2. Review this form carefully. Be sure it contains all of your 
service. 

3. Complete Section E, Employee's Certification, and return It to 
your employing otfice. 



3. See FPM Supplement 830-1 for detailed instructions for 
completion and disposition of this form.. 



Section A - Identification 



1, Name of empbyee (Last, iirsi, middle initial) 

Mafloy, James M. 



Z, Dale oi birth (Monih, day, year) 
10/31/1950 ' . 



A. Llsl ail other names used (Maiden name* AKA„ spelling variants) 



8a! Does the applicani receive mllilary retired pay? 



5. Olher birth dales used 



3.. Sociai Se curtly Number 
450-92-6100 



6. Miiitary Serial Number 



7. Sen/ice computation dale for retirement purfjoses 
09/16/1973 



X 



YES Attach a copy of the applicanrs mililary retired pay order, jl available 
and complete 8b. 



NO 



3b.. tl YES, has ihe applicanl waiv&d military retired pay to credit mililary service lor civil 
service reliremeril? 



YES Auach a copy of Ihe military li nance center's lelter lo the employee 
accepting waiver, \l available 

NO (Includes cases where 3 waiver is unnecessary) 



Section B - Verified Service History Documemed in Official Records 



Federal Agency or 
Kfliliiary Service Branch 



Interstate Cotnnnerce Commission 



HUD-OIG 



Appointmem, Separation, or Conversion 
Dates br Civilian and Active Honorable 

Miiitary Service 



From 



09-16-1973 



10-02-1983 



To 



10-01-1983 



01-03-2003 



Name oT 
Retire men! System' 

(e.g.,CSR5, 
CSRS Ollsel, etc.) 



■h ■ I h 



CSRS-Speciai 



CSRS-Special 



' Give details ol creriiiable civilian service not subject to retirement dedLfclions in Section C. 



U^- OlJice of Pfefsonnel M^nngemeni 

FPM Supplement 830-1 

N.iibntil Slock Number; 7SiO-00-634-.«250 

Product of Government Retirement & Benefits, Inc. (GRB) 




mi^iM-w^tMVWl m — mi 



Remarks and N on- Creditable Time 
{ Indicate 11 service is Part-Time) 



1811 (0PM Letter creditable svc LEO) 





1811 

■ 




. 




: 








■ 















Siandard Fofm2S0M 

Previous Bdilfon^ ^e tio\ usabia 

Revised Januaiy 1950 



OPN[ Approved Form 12/01 



Section C 



^^J^^^ffil^CL -et go,aung^J^§g,-^^,^glpaW^^| 20 Q7em €m^m^^r^l Employ 
~'' This Information is ..-quired to compute the portion of annuity . .sed on sucli sen^ice. 



ees 



Detait beiow (11 any period of Federal dvilian seivice subect lo >ICA- aeaucaons, ana i^, any «...=.; =mc= » o \:""u'.~,"A~r, 

aSiyee (- 00 Jover^men.) retirement sy.t.m. If total basic sala^ aamed for any such period o serv,ce .s ^"°-"; -";^-^^^;^",'^^^^^^^ '^^^ °^ 

ihe right hand side below, ahenvise. sf,ow each change affecting basic sa a-y dunng the psnod c ^^^^'^^ ?^°^ P^J^* ^J""^^^^^ SoidS^^dbl 

. part-time service is alter April 6.1986. also provide tola! number of hours e mployee worked dunng that period and show what a fuli-ame tour of duty wotJM be. 

If Basic Salary Actuaiiy Earned \s Available 



Nature of Aciion 

AppL.pro., 

res., etc.) 



EHective Date 
(Month,, day, year) 






Basic 
Salary Rate 



Salary Basis 
(per annum, per 
hour, WAE„ etc) 



Leave Without 
Pay 



Make Surnmary E ntry Below 



From 
(Month, day. year} 



(Month, day. year) 



Toiai Earned 



Section D - Agency Certification 



j I certify that the information on this iorm accurately refiects cerlified information contained or. the offidel personV^el ^nd/or payroll records In the custody oi 
this agency and that if retiring. Ihe retiring employee has sufficient service to support title lo an inimediate annuity. 



Signature of Authori^d Agency Personnel Oflicial 

i 

/ 




I II ■■■ ■ ■ 



.M/J£^id . / 







ry-^ 



1 Agency Name and Address, including ZIP Code, and Telephone HumberJndixJing Area Code 
TREASURY/PUB Li C DEBT ROOM 207 

PARKERSBURG WV 26106-1328 



Official Title 

HUMAN RESOURCES SPECIALIST 



/ 



Date r 
12-23:^002 



Section E- Employee's Certification 



X The above service is complete. 

" t have addllional service. (If you daim - additional semce, attach signed 5tatement(s) giving dates, positions, titles ^^^J^^^^^^ 
employment, including agency, bureau, and division. Claimed service cannot be credited for retirement unUI it has been verified, including 
unverified service listed on a SF 144^ Statement of Prior Federal Civilian and Miiiiary S.ervice. or Similar atttdavitj 
Note: H you have performed Federal civiitan service subject to social security deductions (FICA) or not subject to relirement daductions, 

be sure that your agency has correctly compisled Section C above. 

If you have active miiiiary service on or after Janua^ 1 , 1 957. tor which you have not made a deposit, be sure to read Section B ol 

the "Instructions for Completing Application for immediate Retirement" for information on how this decision affects your annurty, 

You CANNOT change your decision after you retire. 




Dale 




US. Oltice oi Parsonnel Management 

FPIvi Supplertient 83D-1 

Nfttionat Stock Numbar: 75^0-00-53'] -4250 



Siahdard Form 2801-1 

PreviQUS editions sts no[ usable 

Revised January 1990 



Product of Government Retirement & Benefits, Inc. (GRB) 



0PM Approved Form 12/01 



